
4 Citizenship

I. INTRODUCTION

From a pure immigration law perspective, U.S. citizenship has distinct
advantages. A U.S. citizen cannot be deported or removed. A U.S. citizen
is not subject to the grounds of inadmissibility that apply to aliens who are
seeking admission to the country. For purposes of family reunification, U.S.
citizens can petition for a wider range of relatives to immigrate than lawful
permanent residents can. A U.S. citizen generally can travel abroad for long
periods of time without fear of being deemed to have legally abandoned
lawful residence in the United States.

Citizenship brings other benefits as well. U.S. citizens have the right to
vote and the right to hold public office. As we will see in Chapter 15, federal
jobs require U.S. citizenship, as do certain state ‘‘public functions’’ jobs.
Citizenship also can affect eligibility for federally funded public assistance
programs.

This chapter covers the requirements for obtaining U.S. citizenship as
well as some issues related to the possibility of losing citizenship. The most
common way of becoming a U.S. citizen is through birth in the United
States or in one of its territories. Birthright citizenship is not without con-
troversy — especially when it comes to children born in the United States to
undocumented immigrant parents. Citizenship through naturalization is
the second most common method of becoming a U.S. citizen. Under certain
circumstances, citizenship also can be acquired by a child born abroad if
one of the parents is a U.S. citizen. Citizenship also can be derived by a
lawful permanent resident child when a parent becomes a naturalized
citizen.
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II. BIRTHRIGHT CITIZENSHIP

The Fourteenth Amendment provides: ‘‘All persons born or naturalized in
the United States, and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside.’’ Thus, the INA sets forth
these provisions:

8 U.S.C. §1401

§1401 - Nationals and citizens of United States at birth

The following shall be nationals and citizens of the United States at birth:
(a) a person born in the United States, and subject to the jurisdiction

thereof;
(b) a person born in the United States to a member of an Indian, Eskimo,

Aleutian, or other aboriginal tribe: Provided, That the granting of citizenship
under this subsection shall not in any manner impair or otherwise affect the
right of such person to tribal or other property;

(c) a person born outside of the United States and its outlying posses-
sions of parents both of whom are citizens of the United States and one of
whom has had a residence in the United States or one of its outlying pos-
sessions, prior to the birth of such person;

(d) a person born outside of the United States and its outlying posses-
sions of parents one of whom is a citizen of the United States who has been
physically present in the United States or one of its outlying possessions for
a continuous period of one year prior to the birth of such person, and the
other of whom is a national, but not a citizen of the United States;

(e) a person born in an outlying possession of the United States of par-
ents one of whom is a citizen of the United States who has been physically
present in the United States or one of its outlying possessions for a contin-
uous period of one year at any time prior to the birth of such person;

(f) a person of unknown parentage found in the United States while
under the age of five years, until shown, prior to his attaining the age of
twenty-one years, not to have been born in the United States;

(g) a person born outside the geographical limits of the United States
and its outlying possessions of parents one of whom is an alien, and the
other a citizen of the United States who, prior to the birth of such person,
was physically present in the United States or its outlying possessions for a
period or periods totaling not less than five years, at least two of which were
after attaining the age of fourteen years: Provided, That any periods of hon-
orable service in the Armed Forces of the United States, or periods of
employment with the United States Government or with an international
organization as that term is defined in section 288 of Title 22 by such citizen
parent, or any periods during which such citizen parent is physically pre-
sent abroad as the dependent unmarried son or daughter and a member of
the household of a person (A) honorably serving with the Armed Forces of
the United States, or (B) employed by the United States Government or an
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international organization as defined in section 288 of Title 22, may be
included in order to satisfy the physical-presence requirement of this
paragraph. This proviso shall be applicable to persons born on or after
December 24, 1952, to the same extent as if it had become effective in its
present form on that date. . . .

8 U.S.C. §§1402 to 1407 also confer U.S. citizenship to individuals born in
Hawaii, Guam, Alaska, the Virgin Islands, and Puerto Rico beginning at
various times.

The language of 8 U.S.C. §1401(a) conferring citizenship on any ‘‘person
born in the United States, and subject to the jurisdiction,’’ mimics Section 1
of the Fourteenth Amendment. The Fourteenth Amendment was one of the
critical Reconstruction Amendments enacted after the Civil War in 1868 to
ensure that all blacks born in the United States were full citizens even if
they had previously been slaves. However, does this mean that U.S. citi-
zenship is conferred on a child born in the United States whose parents are
noncitizens? In 1868, the Supreme Court answered affirmatively.

United States v. Wong Kim Ark

169 U.S. 649 (1898)

The facts of this case, as agreed by the parties, are as follows: Wong Kim
Ark was born in 1873 in the city of San Francisco, in the State of California
and United States of America, and was and is a laborer. His father and
mother were persons of Chinese descent, and subjects of the Emperor of
China; they were at the time of his birth domiciled residents of the United
States, having previously established and still enjoying a permanent
domicile and residence therein at San Francisco; they continued to reside
and remain in the United States until 1890, when they departed for China;
and during all the time of their residence in the United States they were
engaged in business, and were never employed in any diplomatic or official
capacity under the Emperor of China. Wong Kim Ark, ever since his birth,
has had but one residence, to wit, in California, within the United States,
and has there resided, claiming to be a citizen of the United States, and has
never lost or changed that residence, or gained or acquired another resi-
dence; and neither he, nor his parents acting for him, ever renounced his
allegiance to the United States, or did or committed any act or thing to
exclude him therefrom. In 1890 (when he must have been about seventeen
years of age) he departed for China on a temporary visit and with the
intention of returning to the United States, and did return thereto by sea
in the same year, and was permitted by the collector of customs to enter the
United States, upon the sole ground that he was a native-born citizen of the
United States. After such return, he remained in the United States, claiming
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to be a citizen thereof, until 1894, when he (being about twenty-one years of
age . . . ) again departed for China on a temporary visit and with the inten-
tion of returning to the United States; and he did return thereto by sea in
August, 1895, and applied to the collector of customs for permission to
land; and was denied such permission, upon the sole ground that he
was not a citizen of the United States.

It is conceded that, if he is a citizen of the United States, the acts of
Congress, known as the Chinese Exclusion Acts, prohibiting persons of
the Chinese race, and especially Chinese laborers, from coming into the
United States, do not and cannot apply to him.

The question presented by the record is whether a child born in the
United States, of parents of Chinese descent, who, at the time of his
birth, are subjects of the Emperor of China, but have a permanent domicile
and residence in the United States, and are there carrying on business, and
are not employed in any diplomatic or official capacity under the Emperor
of China, becomes at the time of his birth a citizen of the United States, by
virtue of the first clause of the Fourteenth Amendment of the Constitution.

. . .
The first section of the Fourteenth Amendment . . . begins with the words,

‘‘All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein
they reside.’’ As appears upon the face of the amendment, as well as from the
history of the times, this was not intended to impose any new restrictions
upon citizenship, or to prevent any persons from becoming citizens by the
fact of birth within the United States, who would thereby have become citi-
zens according to the law existing before its adoption. It is declaratory in
form, and enabling and extending in effect. Its main purpose doubtless
was, as has been often recognized by this court, to establish the citizenship
of free negroes, which had been denied in the opinion delivered by Chief
Justice Taney in Dred Scott v. Sandford, (1857) 19 How. 393; and to put it
beyond doubt that all blacks, as well as whites, born or naturalized within
the jurisdiction of the United States, are citizens of the United States.

. . .
The real object of the Fourteenth Amendment . . . , in qualifying the words,

‘‘All persons born in the United States,’’ by the addition, ‘‘and subject to the
jurisdiction thereof,’’ would appear to have been to exclude, by the fewest
and fittest words, (besides children of members of the Indian tribes,
standing in a peculiar relation to the National Government, unknown to
the common law,) the two classes of cases — children born of alien enemies
in hostile occupation, and children of diplomatic representatives of a for-
eign State — both of which, as has already been shown, by the law of
England, and by our own law, from the time of the first settlement of
the English colonies in America, had been recognized exceptions to the
fundamental rule of citizenship by birth within the country.

250 Chapter 4 Citizenship



. . .
[F]rom 1795, the provisions of those [naturalization] acts, which granted

citizenship to foreign-born children of American parents, described such
children as ‘‘born out of the limits and jurisdiction of the United States.’’. . .
Thus Congress, when dealing with the question of citizenship in that aspect,
treated aliens residing in this country as ‘‘under the jurisdiction of the United
States,’’ and American parents residing abroad as ‘‘out of the jurisdiction of
the United States.’’

. . .
It is impossible to construe the words ‘‘subject to the jurisdiction

thereof,’’ in the opening sentence, as less comprehensive than the words
‘‘within its jurisdiction,’’ in the concluding sentence of the same section; or
to hold that persons ‘‘within the jurisdiction’’ of one of the States of the
Union are not ‘‘subject to the jurisdiction of the United States.’’

These considerations confirm the view, already expressed in this opinion,
that the opening sentence of the Fourteenth Amendment is throughout affir-
mative and declaratory, intended to allay doubts and to settle controversies
which had arisen, and not to impose any new restrictions upon citizenship.

. . .
The foregoing considerations and authorities irresistibly lead us to these

conclusions: The Fourteenth Amendment affirms the ancient and
fundamental rule of citizenship by birth within the territory, in the alle-
giance and under the protection of the country, including all children here
born of resident aliens, with the exceptions or qualifications (as old as the
rule itself) of children of foreign sovereigns or their ministers, or born on
foreign public ships, or of enemies within and during a hostile occupation
of part of our territory, and with the single additional exception of children
of members of the Indian tribes owing direct allegiance to their several
tribes. The Amendment, in clear words and in manifest intent, includes
the children born, within the territory of the United States, of all other
persons, of whatever race or color, domiciled within the United States.
Every citizen or subject of another country, while domiciled here, is within
the allegiance and the protection, and consequently subject to the jurisdic-
tion, of the United States.

. . .
To hold that the Fourteenth Amendment excludes from citizenship the

children born in the United States of citizens or subjects of other countries,
would be to deny citizenship to thousands of persons of English, Scotch,
Irish, German, or other European parentage, who have always been con-
sidered and treated as citizens of the United States.

. . .
Whatever considerations, in the absence of a controlling provision of the

constitution, might influence the legislative or the executive branch of the
government to decline to admit persons of the Chinese race to the status of
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citizens of the United States, there are none that can constrain or permit the
judiciary to refuse to give full effect to the peremptory and explicit lan-
guage of the fourteenth amendment, which declares and ordains that ‘‘all
persons born or naturalized in the United States, and subject to the juris-
diction thereof, are citizens of the United States.’’

. . .
It is true that Chinese persons born in China cannot be naturalized, like

other aliens, by proceedings under the naturalization laws. But this is for
want of any statute or treaty authorizing or permitting such naturalization,
as will appear by tracing the history of the statutes, treaties and decisions
upon that subject — always bearing in mind that statutes enacted by Con-
gress, as well as treaties made by the President and Senate, must yield to the
paramount and supreme law of the Constitution.

. . .
The power of naturalization, vested in Congress by the Constitution, is a

power to confer citizenship, not a power to take it away. . . . The Constitu-
tion does not authorize Congress to enlarge or abridge those rights.

. . .
The Fourteenth Amendment, while it leaves the power, where it was

before, in Congress, to regulate naturalization, has conferred no authority
upon Congress to restrict the effect of birth, declared by the Constitution to
constitute a sufficient and complete right to citizenship.

. . .
For the reasons above stated, this court is of opinion that the question [of

whether Wong Kim Ark is a citizen] must be answered in the affirmative.

N O T E S A N D Q U E S T I O N S

1. Wong Kim Ark’s parents were lawful immigrants, even though Chinese
immigrants were not eligible to become U.S. citizens through naturali-
zation at the time. Does the language used by the Supreme Court in
Wong Kim Ark make clear that children born to undocumented
immigrant parents qualify for birthright citizenship under the Four-
teenth Amendment? Some anti-immigrant groups argue that there is a
distinction between children born in the United States to lawful resident
immigrant parents and children whose parents are undocumented. They
feel that children born to undocumented parents do not qualify for U.S.
citizenship. See Howard Foster, Time to End Birthright Citizenship?, Huf-
fington Post (Mar. 28, 2012), at http://www.huffingtonpost.com/
howard-foster/birthright-citizenship_b_1236860.html. Do Wong Kim
Ark’s Chinese parents share any similarities with undocumented par-
ents of children born in the United States today?
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2. Judge Richard Posner of the U.S. Court of Appeals for the Seventh
Circuit is a critic of granting U.S. citizenship to children of undocu-
mented parents:

The Federation for American Immigration Reform estimates that 165,000
babies are born each year in the United States to illegal immigrants and
others who come here to give birth so their children will be American
citizens. . . .

We should not be encouraging foreigners to come to the United States
solely to enable them to confer U.S. citizenship on their future children.
But the way to stop that abuse of hospitality is to remove the incentive by
changing the rule on citizenship. . . . A constitutional amendment may
be required to change the rule whereby birth in this country automati-
cally confers U.S. citizenship, but I doubt it. Peter H. Schuck & Rogers M.
Smith, Citizenship Without Consent: Illegal Aliens in the American Polity 116-
17 (1985); Dan Stein & John Bauer, ‘‘Interpreting the 14th Amendment:
Automatic Citizenship for Children of Illegal Immigrants,’’ 7 Stanford L.
& Policy Rev. 127, 130 (1996). The purpose of the rule was to grant citi-
zenship to the recently freed slaves, and the exception for children of
foreign diplomats and heads of state shows that Congress does not read
the citizenship clause of the Fourteenth Amendment literally. Congress
would not be flouting the Constitution if it amended the Immigration
and Nationality Act to put an end to the nonsense.1

3. Is Judge Posner’s argument that the Fourteenth Amendment does not
require the grant of U.S. citizenship to children born of undocumented
immigrant parents convincing? Most scholars and commentators agree
that Wong Kim Ark supports the extension of U.S. citizenship to the
children of undocumented parents. Some anti-immigrant groups accept
that construction of the Fourteenth Amendment and have launched their
attack on birthright citizenship for these children by advocating for a
constitutional amendment to change the Fourteenth Amendment.

Two Republican senators have introduced a constitutional amendment
that would prohibit the children of illegal immigrants from gaining
automatic U.S. citizenship unless certain conditions are met.

The move by Sens. Rand Paul, R-Ky., and David Vitter, R-La., follows a
proposal in Arizona challenging the constitutional right known as ‘‘birth-
right citizenship.’’

Under U.S. law, anybody born on U.S. soil is considered a citizen. The
proposal in Congress would amend the Constitution so that children
born in the United States are only considered automatic citizens if one
parent is a U.S. citizen, one parent is a legal immigrant, or one parent is an

1. Oforji v. Ashcroft, 354 F.3d 609, 620 (7th Cir. 2003) (Posner, concurring).
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active member of the Armed Forces. They could also follow the tradi-
tional naturalization process to attain citizenship.

‘‘Citizenship is a privilege, and only those who respect our immigra-
tion laws should be allowed to enjoy its benefits,’’ Paul said in a written
statement.

But any constitutional amendment stands a slim chance of passing, as
it would have to be approved by a two-thirds majority in both chambers
of Congress and ratified by three-quarters of the state legislatures. Plus
critics of the push say it won’t address the problem of illegal immigration
and would be struck down in the courts anyway.

‘‘To me, it’s unconscionable,’’ said Brent Wilkes, national director for
the League of United Latin American Citizens, in reference to the earlier
Arizona measure. That proposal followed another similar bill in the Indi-
ana General Assembly. . . .

But Vitter suggested the guarantee that children of illegal immigrants
become citizens is driving up illegal immigration in the United States.

‘‘Closing this loophole will not prevent them from becoming citizens,
but will ensure that they have to go through the same process as anyone
else who wants to become an American citizen,’’ he said.2

4. Since 2013, Texas has apparently been attempting to circumvent Wong
Kim Ark by requiring parents to produce U.S.-issued identification docu-
ments before their newborn will be issued a birth certificate. See Molly
Hennessy-Fiske, Immigrants Sue Texas over State’s Denial of Birth Certifi-
cates for U.S.-Born Children, L.A. Times (Aug. 14, 2015).

5. In summer 2015, Donald Trump, then a presidential candidate, reignited
the debate over birthright citizenship: ‘‘I don’t think they have American
citizenship and if you speak to some very, very good lawyers — and I
know some will disagree — but many of them agree with me and you’re
going to find they do not have American citizenship. We have to start a
process where we take back our country. Our country is going to hell,’’
the Republican presidential front-runner said. See Jerry Diamond,
Donald Trump: Birthright Babies Not Citizens, CNN.com (Aug. 19, 2015),
at http://www.cnn.com/2015/08/19/politics/donald-trump-birth-
right-american-citizenship/index.html.

6. What is the battle over birthright citizenship about? Where do social
justice lawyers figure into the debate?

7. Does this story about so-called ‘‘birth tourism’’ affect your personal
views on the topic of birthright citizenship? Why or why not? Does it
represent an abuse of birthright citizenship?

2. Senate Proposal Would Amend Constitution to Restrict Birthright Citizenship, FoxNews.com (Jan. 28,
2011).
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USA Baby Care’s website makes no attempt to hide why the company’s
clients travel to Southern California from China and Taiwan. It’s to give
birth to an American baby.

‘‘Congratulations! Arriving in the U.S. means you’ve already given
your child a surefire ticket for winning the race,’’ the site says in Chinese.
‘‘We guarantee that each baby can obtain a U.S. passport and related
documents.’’

That passport is just the beginning of a journey that will lead some of
the children back to the United States to take advantage of free public
schools and low-interest student loans, as the website notes. The whole
family may eventually get in on the act, since parents may be able to
piggyback on the child’s citizenship and apply for a green card when the
child turns 21.

USA Baby Care is one of scores, possibly hundreds, of companies
operating so-called maternity hotels tucked away in residential neigh-
borhoods in the San Gabriel Valley, Orange County and other Southern
California suburbs. Pregnant women from Chinese-speaking countries
pay as much as $20,000 to stay in the facilities during the final months of
pregnancy, then spend an additional month recuperating and awaiting
the new baby’s U.S. passport.

. . .
Federal immigration authorities say no law prevents pregnant women

from entering the country. . . . American citizenship is also considered a
hedge against corruption and political instability in the children’s home
countries. For some, giving birth in the U.S. staves off hefty fines under
China’s one-child policy. . . . [B]irth tourism is not limited to Chinese and
Taiwanese nationals. South Korean and Turkish mothers are also
reported to pay thousands of dollars for package deals that include
hotel rooms and assistance with the visa process.

. . .
Because of the increased scrutiny, some maternity tourism businesses

are setting up shop in standard hotels, booking long-term stays for cli-
ents, according to Scott Wang, manager of China operations for
USA Baby Care. Others are opting for apartment complexes, where zon-
ing codes are more flexible and rents are cheap enough to serve a larger
number of clients.

. . .
The road to giving birth in the U.S. begins with an in-person interview

at an American consulate in the woman’s home country. Neither preg-
nancy nor the intent to give birth in the U.S. are disqualifying factors. The
primary concern is making sure the applicant will not remain in the
country indefinitely, the State Department said.

. . .
A month’s stay at Chico, which advertises ‘‘five stand-alone villas of

different styles,’’ ranges from about $2,500 to $4,200 for a pregnant
woman, and as much as $6,300 after giving birth. The average stay at
Chico can easily top $15,000, not including medical bills.
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Even so, a few months in a maternity hotel is a bargain compared with
other means of obtaining U.S. citizenship, such as the EB-5 visa, which
requires an immigrant to invest in an American business.

‘‘When you compare it to investor immigrants who need $500,000 to $1
million, this is pretty cheap,’’ says USA Baby Care’s site.3

III. NATURALIZATION

Each year, more than a half million immigrants become U.S. citizens
through the naturalization process. For example, in 2016, 680,000 individ-
uals were naturalized. The top countries of origin for naturalization were
Mexico, India, the Philippines, China, and the Dominican Republic. More
than 50 percent of all persons naturalizing resided in 10 states (in descend-
ing order): California, Florida, New York, Texas, New Jersey, Illinois, Mas-
sachusetts, Georgia, Washington, and Pennsylvania. The leading
metropolitan areas of residence were New York-Newark-Jersey City,
NY-NJ (13.5 percent); Miami-Fort Lauderdale-West Palm Beach, FL (9.7
percent); and Los Angeles-Long Beach-Anaheim, CA (8.8 percent).

Generally, the applicants are adult, lawful permanent residents who
have resided in the United States for the requisite five years. Fewer
years of residence are required for applicants who are married to a U.S.
citizen or who are in the U.S. military.

A. Basic Requirements

The primary statutory requirements for naturalization are set forth here:

8 U.S.C. §1427 - Requirements of naturalization

(a) Residence
No person, except as otherwise provided in this subchapter, shall be nat-

uralized unless such applicant,
(1) immediately preceding the date of filing his application for natural-

ization has resided continuously, after being lawfully admitted for
permanent residence, within the United States for at least five years and
during the five years immediately preceding the date of filing his applica-
tion has been physically present therein for periods totaling at least half of

3. Cindy Chang, In Suburbs of L.A., a Cottage Industry of Birth Tourism, L.A. Times (Jan. 3, 2013).
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that time, and who has resided within the State or within the district of the
Service in the United States in which the applicant filed the application for
at least three months,

(2) has resided continuously within the United States from the date of
the application up to the time of admission to citizenship, and

(3) during all the periods referred to in this subsection has been and still
is a person of good moral character, attached to the principles of the Con-
stitution of the United States, and well disposed to the good order and
happiness of the United States.

8 U.S.C. §1423 - Requirements as to understanding the English language,
history, principles and form of government of the United States

(a) No person except as otherwise provided in this subchapter shall
hereafter be naturalized as a citizen of the United States upon his own appli-
cation who cannot demonstrate —

(1) an understanding of the English language, including an ability to
read, write, and speak words in ordinary usage in the English language:
Provided, That the requirements of this paragraph relating to ability to read
and write shall be met if the applicant can read or write simple words and
phrases to the end that a reasonable test of his literacy shall be made and
that no extraordinary or unreasonable condition shall be imposed upon the
applicant; and

(2) a knowledge and understanding of the fundamentals of the history,
and of the principles and form of government, of the United States.
(b)

(1) The requirements of subsection (a) of this section shall not apply to
any person who is unable because of physical or developmental disability
or mental impairment to comply therewith.

(2) The requirement of subsection (a)(1) of this section shall not apply to
any person who, on the date of the filing of the person’s application for
naturalization as provided in section 1445 of this title, either —

(A) is over fifty years of age and has been living in the United States
for periods totaling at least twenty years subsequent to a lawful admis-
sion for permanent residence, or

(B) is over fifty-five years of age and has been living in the United
States for periods totaling at least fifteen years subsequent to a lawful
admission for permanent residence.
(3) The Attorney General, pursuant to regulations, shall provide for

special consideration, as determined by the Attorney General, concerning
the requirement of subsection (a)(2) of this section with respect to any
person who, on the date of the filing of the person’s application for
naturalization as provided in section 1445 of this title, is over sixty-five
years of age and has been living in the United States for periods totaling
at least twenty years subsequent to a lawful admission for permanent
residence.
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8 U.S.C. §1448 - Oath of renunciation and allegiance

(a) Public ceremony
A person who has applied for naturalization shall, in order to be and before

being admitted to citizenship, take in a public ceremony before the Attorney
General or a court with jurisdiction under section 1421 (b) of this title an oath

(1) to support the Constitution of the United States;
(2) to renounce and abjure absolutely and entirely all allegiance and

fidelity to any foreign prince, potentate, state, or sovereignty of whom or
which the applicant was before a subject or citizen;

(3) to support and defend the Constitution and the laws of the United
States against all enemies, foreign and domestic;

(4) to bear true faith and allegiance to the same; and
(5)

(A) to bear arms on behalf of the United States when required by the
law, or

(B) to perform noncombatant service in the Armed Forces of the
United States when required by the law, or

(C) to perform work of national importance under civilian direction
when required by the law. Any such person shall be required to take an
oath containing the substance of clauses (1) to (5) of the preceding
sentence, except that a person who shows by clear and convincing
evidence to the satisfaction of the Attorney General that he is opposed
to the bearing of arms in the Armed Forces of the United States by reason
of religious training and belief shall be required to take an oath contain-
ing the substance of clauses (1) to (4) and clauses (5)(B) and (5)(C) of this
subsection, and a person who shows by clear and convincing evidence
to the satisfaction of the Attorney General that he is opposed to any type
of service in the Armed Forces of the United States by reason of religious
training and belief shall be required to take an oath containing the sub-
stance of said clauses (1) to (4) and clause (5)(C). The term ‘‘religious
training and belief’’ as used in this section shall mean an individual’s
belief in a relation to a Supreme Being involving duties superior to those
arising from any human relation, but does not include essentially polit-
ical, sociological, or philosophical views or a merely personal moral
code. In the case of the naturalization of a child under the provisions
of section 1433 of this title the Attorney General may waive the taking of
the oath if in the opinion of the Attorney General the child is unable to
understand its meaning. The Attorney General may waive the taking of
the oath by a person if in the opinion of the Attorney General the person
is unable to understand, or to communicate an understanding of, its
meaning because of a physical or developmental disability or mental
impairment. If the Attorney General waives the taking of the oath by a
person under the preceding sentence, the person shall be considered to
have met the requirements of section 1427 (a)(3) of this title with respect
to attachment to the principles of the Constitution and well disposition
to the good order and happiness of the United States.

. . .
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N O T E S A N D Q U E S T I O N S

1. Which requirements stand out to you?
2. What is the purpose behind the ‘‘understanding of the English language’’

requirement?
3. What is the purpose behind the English literacy exception for applicants

who are disabled or over a certain age?
4. Is the purpose of the oath of allegiance obvious? See In re DeBellis, below.
5. Even though a person may be eligible for naturalization, the decision

whether to apply may not be that obvious. Consider these individuals
who have not naturalized:

Guy McLeod and his wife are British citizens and have two American-
born children but no plans to naturalize. . . . ‘‘Ultimately we’re
European,’’ explained Mr. McLeod, an employment recruiter who lives
with his family in Rhode Island. ‘‘If you were an American going to
Europe and you weren’t an economic refugee or a political refugee,
why would you suddenly say, ‘I’m going to become a Frenchman’?’’

. . . Alain De Beaufort, a Colombian with a green card, moved to the
United States six years ago and married an American; they now have two
American-born children and live in Brooklyn. For a while, he said, lazi-
ness thwarted any vague interest in naturalizing. But his ennui has given
way to a more profound reason: a growing disillusionment with the
United States, particularly its foreign policy. When he was growing up
in Latin America, the United States and the idea of American citizenship
were very attractive, he said. But in recent years, he said, he has opposed
aspects of American foreign policy, including practices at the Guantá-
namo detention center and the expanded use of drones for targeted
strikes. As a result, his view of the country has shifted. ‘‘It’s not as glam-
orous to be a U.S. citizen anymore,’’ said Mr. De Beaufort, a writer and
restaurant server. ‘‘It doesn’t seem to be that cool anymore.’’4

Contrast those individuals with this person who finally decided to get
naturalized:

When the moment finally arrived, 86 of us stood up to utter 31 sacred
words. I raised my right hand. My heart was pounding. All those years
spent in public schools in America, I’d refrained from saying the Pledge
of Allegiance. It was wrong to say it when my loyalties lay elsewhere.

But that changed with a ceremony on a July day six years ago. And it
changed me. I learned lessons about the meaning of country and more
importantly, about myself. I’d been in America almost three decades but
happily retained an Indian passport. Over the years, each time it was

4. Kirk Semple, Making Choice to Halt at Door of Citizenship, N.Y. Times (Aug. 25, 2013).
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renewed, my green card changed to pink and white but the status
remained the same: permanent U.S. resident.

I’d lived here so long that I felt just as much American as I did Indian,
but I had my reasons for not taking that last formal step that made my
Americanness official.

One was practical — there was a matter of inheriting my father’s prop-
erty in Kolkata, India, and for a long time, that process was excruciatingly
painful without Indian citizenship. My father knew what a bureaucratic
nightmare inheritance could be, and as long as he was alive, he encour-
aged me to stay an Indian.

The other reason I held back was far more personal. India does not
allow dual citizenship with the United States, and assuming U.S. citizen-
ship would effectively mean renouncing India. That felt like betrayal, a
severance with the land that gave me birth and shaped me.

I spent a chunk of my childhood in India. When my family finally
settled in the United States, I struggled to find myself. I learned to
speak English well, even with a twinge of Southern drawl, some
would say. I went to high school dances and loved my Levi’s and
even went out on dates, something I would never have done in India
at that time. But I never felt fully accepted.

I was always an ‘‘other’’ on forms that asked for race and ethnicity,
before the days when Asian-American became a census category. In high
school and college, I found myself fighting stereotypes and answering
absurd questions about India, such as ‘‘do people live in grass huts?’’

Sometimes, I felt Americans simply didn’t understand me and that
everything would be better if I could just go back to India. The yearning
for home and family grew stronger with age, especially after my parents
moved back to India in 1985. I felt a need to rediscover my roots, not
uncommon, I suppose, among immigrant children.

But every time I returned home to visit, I realized I could never feel
fully at home in India anymore. I was too Americanized. A memsahib, the
elders in my family joked, referring to the term for British women during
colonial times. That, too, is not uncommon among immigrant children.
Many of us feel neither here nor there, straddling two cultures as we
navigate key years of our lives.

In my case, I was happy to go on as a citizen of one country, a resident
of another. I paid my taxes and enjoyed all the freedoms afforded Amer-
icans save two things. I never served on a jury and more importantly, I
could not vote. I never had an electoral say in India either because it did
not allow absentee voting.

I hailed from the world’s largest democracy and lived in the world’s
most powerful one, but was unable to take part in a free society’s most
essential expression. I always felt cheated, or worse, that I was falling
short. In 2004, I covered the presidential elections for an Atlanta
newspaper, and after months of excitement and intrigue I was frustrated
that I could not cast a ballot on Election Day.
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By then I had cleared the biggest legal hurdles in India in settling my
father’s property. And so it happened that I sat down to fill out the
necessary forms declaring my intent to become American. I was finger-
printed, passed citizenship tests that challenged my knowledge of the
Constitution and was finally called to take the oath in July 2008.

At the suburban Atlanta offices of the U.S. Citizenship and Immigra-
tion Services, I scanned the room to see faces from Vietnam to Venezuela.
There were people from 38 different countries there that day for the
naturalization ceremony. I thought back to all the people I had met in
my career as a reporter, of people who fought for freedom in lands that
kept them caged, and others who clawed their way to these shores to
break free. I remembered Cuban dissenters I had met on my trip to
Havana, and Afghan women who risked their lives to make things better
for their little girls.

Now, all we have to do is look to the men and women of the Arab
Spring, who took to the streets to oust governments that kept them down.
Think of how much people risk to attain the kind of freedom we enjoy in
America. And how much people in our own country have struggled to
rid our society of prejudice and persecution.

My naturalization ceremony was testament to the American spirit. I
looked around me and realized that this wasn’t just about the journeys
people had made; it was about the potential of all they could achieve in
their new nation. I thought about the Americans I’d met who worked
hard, determined to achieve the American dream; about how their expec-
tations were greater than their fears.

Such was the case with Fernando Andrade, who left behind Gen.
Augusto Pinochet’s military rule in Chile and arrived here without a
college degree or English skills. He started in construction jobs and
worked his way up to become a successful businessman.

Or Darly Pierre, who fled the brutal dictatorship of Jean-Claude ‘‘Baby
Doc’’ Duvalier. She came to America ready to fulfill her dreams. In Haiti,
she said, she never had that chance.

I thought, too, about all the Americans I met who inspired me to carry
on in the face of adversity. They, too, championed the American spirit.
Dylynn Waters lost her New Orleans home to Hurricane Katrina,
resettled in Atlanta only to lose her home again in a fire. Waters perse-
vered with a smile on her face. She said she had learned that it was not
possessions that made a home. Richard Ingram was a young cavalry
scout whose arm was blown off in a roadside bombing in Iraq. He
returned home determined to make the best of life. He is the first severely
wounded soldier in the wars in Iraq and Afghanistan to become an
officer.

America is filled with such stories. It is a nation that gives people hope.
On that July day, I felt proud, and extremely lucky, to be a part of this
land. I glanced at Francisco Montiel of Venezuela, standing to my right,
dressed for the occasion in a khaki suit and blue tie. And on my left stood
my friend Vino Wong, a photographer for The Atlanta Journal-
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Constitution newspaper and a native of Malaysia. I wondered what they
were thinking as they, too, became U.S. citizens. Did they have the same
emotions I did? Was their joy tinged with the melancholy of giving up a
homeland?

My eyes welled as I began the oath. ‘‘I hereby declare, on oath, that I
absolutely and entirely renounce and abjure all allegiance and fidelity to
any foreign prince, potentate, state or sovereignty, of whom or which I
have heretofore been a subject or citizen; that I will support and defend
the Constitution and laws of the United States of America against all
enemies, foreign and domestic; that I will bear true faith and allegiance
to the same. . . .’’

Two worlds collided in my head as I drove to the Fulton County Court-
house with my new certificate of citizenship so that I could register to
vote in time for the 2008 presidential elections. That November, America
made history with the election of Barack Obama as its first black presi-
dent. The election became an important part of my own history as I
stepped up to a voting booth and cast a ballot for the very first time.

Since then, I’ve come to think differently of my new citizenship. I know
now that swearing allegiance to the red, white and blue gave me new
nationality. But nothing can ever take away my identity or that of the 40
million other people living in America who were born in other countries.
My Indian roots run deep, and I strive to carry with me every day the
very best of two lands.

That is, after all, what makes America great.5

What is your reaction to these different decisions?

B. Military Service

The residency requirement is shortened for applicants who are members of
the U.S. armed services. Under INA §328, 8 U.S.C §1439, a member of the
U.S. armed forces may qualify for naturalization if he or she has: served
honorably in the U.S. armed forces for at least one year, obtained lawful
permanent resident status, and filed an application while still in the service
or within six months of separation.

Furthermore, under special provisions in INA §329, 8 U.S.C §1440,
President Bush signed an executive order on July 3, 2002, authorizing all
noncitizens who have served honorably in the U.S. armed forces on or
after September 11, 2001, to immediately file for citizenship. This order

5. Moni Basu, Nationality, Identity and the Pledge of Allegiance, CNN (July 1, 2014).
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also covers veterans of certain designated past wars and conflicts. The
authorization will remain in effect until a date designated by a future
presidential executive order.

In 2009 the U.S. Army piloted a yearlong program allowing immigrants
with certain language skills or medical training to enlist in the military and
receive citizenship by the end of basic training — about ten weeks. The
program was a wild success, enlisting nearly a thousand applicants with
thousands more on the waiting list. The program has now been extended
indefinitely, and the Defense Department issued this memorandum in May
2012.

Military Accessions Vital to National Interest
(MAVNI) Recruitment Pilot

(May 2012)

The Secretary of Defense authorized the military services to recruit
certain legal aliens whose skills are considered to be vital to the national
interest. Those holding critical skills — physicians, nurses, and certain
experts in language with associated cultural backgrounds — would be
eligible. . . .

Eligibility

1. The applicant must be in one of the following categories at time of
enlistment

a. asylee, refugee, Temporary Protected Status (TPS), or
b. nonimmigrant categories E, F, H, I, J, K, L, M, O, P, Q, R, S, T, TC,

TD, TN, U, or V
2. The applicant must have been in valid status in one of those cate-

gories for at least two years immediately prior to the enlistment date, but it
does not have to be the same category as the one held on the date of
enlistment; and

3. An applicant who may be eligible on the basis of a nonimmigrant
category at time of enlistment . . . must not have had any single absence
from the United States of more than 90 days during the two year period
immediately preceding the date of enlistment.

4. An applicant who is eligible under #1-3 above is not rendered
ineligible by virtue of having a pending application for adjustment of status
to lawful permanent residence. In the specific case of an alien with H
nonimmigrant status at the time of filing a pending application for adjust-
ment of status who has lost such status while his or her application for
adjustment was pending, and who is otherwise eligible for enlistment
under the MAVNI program, the military Service may on a case-by-case
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basis waive the requirement that the alien be in a status described in 1
above at the time of enlistment.

Health Care Professionals

� Applicants must fill medical specialties where the service has a
shortfall

� Applicants must meet all qualification criteria required for their
medical specialty, and the criteria for foreign-trained DoD medical
personnel recruited under other authorities

� Applicants must demonstrate proficiency in English
� Applicants must commit to at least 3 years of active duty, or six years

in the Selected Reserve

Health Care Professional Specialities:

. . .

Active Duty Medical Specialities:

Comprehensive Dentist, Oral Surgeon, Preventive Medicine, Anesthe-
siologist, Pediatrician, Psychiatrist, Internal Medicine, Family Medicine,
General Surgeon, Emergency Medicine, Nuclear Medical Science Officer,
Entomologist, Psychiatric Nurse Practitioner, Nurse Anesthetist

Army Reserve Medical Specialties:

General Dentist, Comprehensive Dentist, Prosthodontist, Oral Surgeon,
Preventive Medicine, Urologist, Anesthesiologist, Ophthalmologist, Oto-
laryngologist (ENT), Psychiatrist, Internal Medicine, Family Medicine,
General Surgeon, Thoracic Surgeon, Orthopedic Surgeon, Emergency
Medicine, Entomologist, Licensed Clinical Psychologist, Physician Assis-
tant, Psychiatric Nurse Practitioner

Enlisted Individuals with Special Language and Culture Backgrounds

� Applicants must possess specific language and culture capabilities in
a language critical to DoD

� Applicants must demonstrate a language proficiency
� Applicants must meet all existing enlistment eligibility criteria
� Applicants must enlist for at least 4 years of active duty

(Services may add additional requirements)
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Current Languages Recruited:

Albanian, Amharic, Arabic, Azerbaijani, Baluchi, Bengali, Bulgarian,
Burmese, Cebuano, Cambodian-Khmer, Chinese, Czech, French (with cit-
izenship from an African Country), Georgian, Haitian Creole, Hausa,
Hindi, Hungarian, Ibo/Igbo, Indonesian, Japanese, Kashmiri, Korean,
Kurdish, Lao, Malay, Malayalam, Moro (Tausug/Maranao/Maguinda-
nao), Nepalese, Pashto, Persian Dari, Persian Farsi, Polish, Portuguese,
Punjabi, Romanian, Russian, Serbo-Croatian, Sindhi, Singhalese, Somali,
Swahili, Tagalog, Tajik, Tamil, Thai, Turkish, Turkmen, Ukrainian, Urdu
(with citizenship from Pakistan or Afghanistan), Uzbek, Yoruba

Background

Non-citizens have served in the military since the Revolutionary War.
The Lodge Act of 1950 permitted non-citizen Eastern Europeans to enlist
between 1950 and 1959. Additionally, the United States officially began
recruiting Filipino nationals into the Navy in the late 1940s, when it signed
the Military Bases Agreement of 1947 allowing U.S. military bases in the
Philippines. In total, over 35,000 Filipinos enlisted in the Navy through the
program between 1952 and 1991.

Today, about 24,000 non-citizens serve on active duty, and about 5,000
non-citizens enlist on active duty each year. Law ensures that the sacrifice
of non-citizens during a time of national need is met with an opportunity
for early citizenship, to recognize their contribution and sacrifice. In fact,
today’s service members are eligible for expedited citizenship under a July
2002 Executive Order, and the military services have worked closely with
the U.S. Citizenship and Immigration Services (USCIS) to streamline citi-
zenship processing for service members. Since Sept. 11, 2001, over 78,000
(as of April 2012) members of the Armed Forces have attained their citi-
zenship while serving this nation.

* * *
The program was updated on September 30, 2014 to include DACAs:

Young immigrants who have been given a special reprieve from deporta-
tion and who have certain language or medical skills may apply to join the
U.S. military through a pilot program that includes an expedited path to
citizenship, the Pentagon recently announced.

For the first time, the Military Accessions Vital to the National Interest
program will consider applicants who have been granted Deferred Action
for Childhood Arrivals, or DACA. Started by the Obama administration in
2012, DACA gives renewable two-year deportation deferrals and work
permits to immigrants who were illegally brought to the U.S. as children,
who have graduated from high school here and who have not been con-
victed of any felonies. Nationwide, 580,859 people have received DACA as
of the end of June. . . . It’s unclear how many of them could be eligible to
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enlist in the military. But the military’s recruitment program is authorized
to accept no more than 1,500 a year. About 2,900 people have enlisted
through the program since it began in 2008.

Applicants must have certain medical skills or be able to speak one of 44
‘‘strategic’’ languages, including Arabic, Pashto or Urdu. Not on the list is
Spanish, the language spoken by most immigrants who have been granted
DACA.

The U.S. Defense Department ‘‘has a critical need for qualified healthcare
professionals and individuals with certain language capabilities, as well as
associated cultural backgrounds,’’ Lt. Cmdr. Nate Christensen, a spokes-
man for the agency, said in an email. ‘‘We do not know how many people
with the required skills will apply to enter the military and therefore do not
have an estimate of how many people this will potentially impact.’’ Jessica
Wright, undersecretary of defense for personnel and readiness, issued a
memo last week, extending the program until the end of September of
2016 and announcing DACA recipients could be considered for the first
time.6

N O T E S A N D Q U E S T I O N S

1. As alluded to in the Department of Defense memorandum, in July 2002,
President George W. Bush issued an executive order that made nonci-
tizen members of the armed forces eligible for expedited U.S. citizenship.
Revisions in the U.S. citizenship law in 2004 have allowed USCIS to
conduct naturalization interviews and ceremonies for foreign-born
U.S. armed forces members serving at military bases abroad. Thousands
of foreign-born service members have become citizens during overseas
military naturalization ceremonies while on active duty in countries such
as Iraq, Afghanistan, Kosovo, and Kenya, as well as in the Pacific aboard
the USS Kitty Hawk. Between September 2001 and the end of 2010, USCIS
naturalized more than 37,250 foreign-born members of the armed forces
and granted posthumous citizenship to 111 service members.

2. Why grant special access to citizenship to members of the armed ser-
vices? The reference to Filipinos in the MAVNI memo who fought in the
U.S. armed services as an example of prior foreign nationals who
obtained special access to citizenship is ironic. Thousands of Filipinos
who were eligible during World War II were not informed of this right
and the United States withdrew its naturalization officers from the
Philippines at a critical point. See INS v. Pangilinan, 486 U.S. 875

6. See MAVNI Information Sheet, goarmy.com/mavni.
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(1988), INS v. Hibi, 414 U.S. 5 (1973); Matter of Naturalization of 68 Filipino
War Veterans, 406 F. Supp. 931 (N.D. Cal. 1975).

3. What is the purpose of the MAVNI program?
4. Why include DACA recipients?

C. The History and Government Test

After the naturalization application is submitted, the applicant is sched-
uled for an interview with a naturalization examiner at USCIS. At the
interview, the applicant is administered two tests: one to satisfy the English
literacy requirement and the other involving U.S. history and government.
INA §312, 8 U.S.C. §1423.

In order to pass the history and government test, the applicant is
encouraged to study a hundred questions that can be found on
the USCIS website.

This civics test is an oral test, and the USCIS officer will ask the applicant
up to 10 of the 100 civics questions. An applicant must answer 6 out of 10
questions correctly to pass the civics portion of the naturalization test. The
question range from such things as ‘‘What does the Constitution do?’’ to
‘‘What is an amendment?,’’ or ‘‘What is one right or freedom from the First
Amendment?,’’ ‘‘Who is the Governor of your state?,’’ and ‘‘Who is the
Chief Justice of the Supreme Court?’’ Applicants who are age 65 or older
and who have been lawful permanent residents for at least 20 years only
have to learn select questions from the 100 questions.

Review the hundred questions. How would you describe the purpose
and goals of the test? The current test is the product of a redesign effort
under the George W. Bush administration. Alfonso Aguilar, Chief of the
Office of Citizenship, described being a U.S. citizen as ‘‘not based on race or
ethnicity or culture or religion,’’ but ‘‘on a shared sense of history, common
civic values, and a common language.’’7 As Aguilar put it, the main goal of
the new test actually is to require applicants to study the principles of
American democracy with the theory that if ‘‘they study the fundamentals
of [American] history and civics, they will also identify with them and
become attached to our country.’’8 Does the test accomplish that goal?

7. Press Briefing, USCIS, Pen and Pad: New Naturalization Test 34 (Sept. 27, 2007) (transcript available
at http://www.uscis.gov/files/pressrelease/natzrndtbl72sep07.pdf).

8. Id. at 8.
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D. English Literacy Exam

Under INA §312(a)(1), 8 U.S.C. §1423(a)(1), the naturalization applicant
must demonstrate ‘‘an understanding of the English language, including
an ability to read, write, and speak words in ordinary usage.’’9 The primary
exception to the English literacy requirement is allowed for applicants who
have resided in the United States as lawful permanent residents for at least
20 years and who have reached age 50. The requirement of 20 years’ lawful
permanent residency is reduced to 15 years if the applicant is age 55 or
older. The English literacy requirement does not apply to any person ‘‘who
is unable because of physical or developmental disability or mental impair-
ment to comply. . . .’’ INA §312(b), 8 U.S.C. §1423(b).

The statute also provides that ‘‘the requirements . . . relating to ability to
read and write shall be met if the applicant can read or write simple words
and phrases to the end that a reasonable test of his literacy shall be made
and that no extraordinary or unreasonable conditions shall be imposed
upon the applicant.’’ INA §312(a)(1), 8 U.S.C. §1423(a)(1).

USCIS provides study materials for the English literacy requirement on
its website.

According to the USCIS website:

Speaking Test

Your ability to speak English will be determined by a USCIS Officer
during your eligibility interview on Form N-400, Application for
Naturalization.

Reading Test

You must read aloud one out of three sentences correctly to demonstrate
an ability to read in English. The Reading Test Vocabulary List (PDF, 165
KB) will help you study for the English reading portion of the naturalization
test. The content focuses on civics and history topics. [The reading vocab-
ulary list can be found here: https://www.uscis.gov/sites/default/files/
USCIS/Office%20of%20Citizenship/Citizenship%20Resource%20Center%
20Site/Publications/PDFs/reading_vocab.pdf.]

Writing Test

You must write one out of three sentences correctly to demonstrate an
ability to write in English. The Writing Test Vocabulary List (PDF, 161 KB)
will help you study for the English writing portion of the naturalization test.
The content focuses on civics and history topics. [The writing vocabulary
list can be found here: https://www.uscis.gov/sites/default/files/

9. See, e.g., Trujillo-Hernandez v. Farrell, 503 F.2d 954 (5th Cir. 1974); In re Swenson, 61 F. Supp. 376 (D.
Ore. 1945).
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USCIS/Office%20of%20Citizenship/Citizenship%20Resource%20Center%
20Site/Publications/PDFs/writing_vocab.pdf.]

The USCIS scoring guidelines for the English literacy test provide:

SPEAKING: An applicant’s verbal skills are determined by the applicant’s
answers to questions normally asked by USCIS Officers during the natu-
ralization eligibility interview. USCIS Officers are required to repeat and
rephrase questions until the Officer is satisfied that the applicant either fully
understands the question or does not understand English. If the applicant
generally understands and can respond meaningfully to questions relevant
to the determination of eligibility, the applicant has demonstrated the
ability to speak English.

READING: To sufficiently demonstrate the ability to read in English,
applicants must read one sentence, out of three sentences, in a manner
suggesting to the USCIS Officer that the applicant appears to understand
the meaning of the sentence. Once the applicant reads one of three sen-
tences correctly, USCIS procedures require that the USCIS Officer will
stop administering the reading test. Applicants shall not be failed because
of their accent when speaking English. A general description of how the
reading test is scored follows:

Pass:

� Reads one sentence without extended pauses
� Reads all content words but may omit short words that do not interfere

with meaning
� May make pronunciation or intonation errors that do not interfere with

meaning

Fail:

� Does not read the sentence
� Omits a content word or substitutes another word for a content word
� Pauses for extended periods of time while reading the sentence
� Makes pronunciation or intonation errors that interfere with meaning

N O T E S A N D Q U E S T I O N S

1. In your view, is the test rigorous? Does the test change your view about
the purpose of the English literacy requirement? Do you need to know
more?

2. Given the nature of the current civics and English tests, how should
social justice lawyers respond? Work with community-based organiza-
tions and community colleges to offer more naturalization courses? Pro-
mote citizenship and naturalization awareness and assistance events?
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Community-based organizations regularly hold group naturalization
events with volunteer students and attorneys. Are those efforts
important?

3. While English literacy has been part of the naturalization requirements
since 1906, and resolutions have been passed in Congress and in many
states declaring English the official language of the country or state,
nothing in the Constitution demands that English be required for natu-
ralization. However, the constitutionality of the English literacy require-
ment for naturalization has been upheld as an exercise of Congress’s
plenary power over immigration. Trujillo-Hernandez v. Farrell, 503 F.
2d 954 (5th Cir. 1974).

4. Nevertheless, writing in 1983, Ricardo Gonzalez Cedillo argued that the
English literacy requirement is unconstitutional.

Ricardo Gonzalez Cedillo, A Constitutional Analysis of the
English Literacy Requirement of the Naturalization Act

14 St. Mary’s L.J. 822 (1983)

. . .
No claim is made that the English literacy provision operates as an

unconstitutional condition within the framework of the existing legal
commentary; rather, the claim is made that the English literacy provision
should be the subject of a constitutional challenge because of the effect it
has on protected minority group citizens. While the previously discussed
unconstitutional condition analysis is grounded on the impact felt by the
resident alien petitioning for naturalization, this analysis focuses on the
impact felt by specific ethnic groups that are permanent members of
the population, made up of both aliens and citizens. Although the nat-
uralization statute only directly affects the resident alien members of any
given ethnic group, it has a significant stigmatizing impact on the citizen
members of that ethnic group. The theory presented relies on congres-
sional history evidencing an intent to discriminate against specific ethnic
groups and on the view that the literacy provision is having its intended
impact on entire ethnic groups, constituting in large measure discrimi-
nation against ethnic group citizens on the basis of ethnicity. Thus, seri-
ous questions of the constitutionality of the provision arise — questions
which have heretofore not been addressed. This analysis rests on the
following set of assumptions.
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1. Assumptions Underlying the Theory

a. First — The English Literacy Requirement
Has a Disproportionate Impact

The requirement favors permanent resident aliens from national origins
and ethnic groups that speak the English language. It is assumed than the
immigrant from England or Scotland finds this requirement less burden-
some than the immigrant from Eastern Europe, Japan, or Mexico. True
enough, the requirement nonetheless applies to the Scot and Englishman,
but the advantage of being able to speak the language is itself significant.
This disproportionate impact feature is in line with what is argued here to
be a stigmatizing intent and impact in the law. This view is developed
further in subsequent discussion.

b. Second — The English Literacy Requirement Has a Stigmatizing
Impact on Citizen Ethnic Groups

. . .
The assumption is that in enacting the English literacy requirement of

the naturalization process, Congress intended to disadvantage persons of
non-English speaking national origins or ethnic groups and that this fixes a
‘‘badge of opprobrium on citizens of the same ancestry.’’ For example, in
the view of this writer an obstacle to citizenship that affects resident aliens
of Mexican ancestry because of their mother tongue is necessarily a reflec-
tion on the value the government places on Chicano citizens with the iden-
tical mother tongue. The English literacy requirement is an embodiment of
a governmental attitude that Chicano citizens, because Spanish is their
primary language, are less worthy citizens than those whose native tongue
is English. The intent and impact of this requirement must be documented
and demonstrated, for it is facially neutral. Finally, given that this can be
demonstrated, an argument must be made that no compelling interest
exists to justify it.

An implicit element in this second assumption bears emphasis. Unlike
the requisites of a five-year residency, good moral character, and knowl-
edge and acceptance of our form of government, the English literacy
requirement is the only condition that takes account of an inherent cultural
trait present in many citizens. The point is that with the exception of the
literacy provision, the other requirements represent neutral, unobjection-
able policies. The residency requirement is easily supportable, as is a
national policy of having citizens of good moral character who understand
and accept our form of government. But the literacy requirement must be
defended as a pronouncement that citizens, in order to exercise political
rights, should be literate in the English language. The merits of this
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pronouncement will be debated here by posing questions concerning the
consistency of this view with others also expressed by Congress in more
recent legislation.

c. Third — The English Literacy Requirement Is an Obstacle
Imposed in the Political Process on Groups That Have

Traditionally Been the Subjects of Discriminatory Treatment

Because naturalization translates into the ability to exercise political
rights, it must be viewed as an obstacle to the attainment of political
strength by the citizen group members of the same ethnic group to
which the alien belongs. This assumption makes more sense when given
a definite context; accordingly, it is presented against the background of the
ethnic group most familiar to the writer, the Chicano experience. For
example, every resident alien of Mexican heritage who is prevented
from being naturalized because of the literacy requirement is one less ele-
ment in the political strength of the nation’s second largest minority citizen
group. For this group, the English literacy requirement works very much
like gerrymandering, which was held to be violative of the fifteenth amend-
ment . . . where its purpose was to limit the voting power of a protected
class. In Hernandez v. Texas and White v. Regester the Supreme Court iden-
tified persons of Mexican ancestry as a discernible class for equal protection
purposes, i.e., a protected class. Under a gerrymandering scheme directed
against Chicanos, the political strength of persons of Mexican ancestry is
diluted through geographic boundary manipulation. Under the naturaliza-
tion statute, every person of Mexican ancestry in a reciprocal relationship with
the Government may be prevented from becoming an element in the political
strength of the group, thus weakening the voting strength of a protected class.
The Court has made clear . . . that voting strength is a constitutionally pro-
tected interest which cannot be artificially altered by governmental action.

Obviously, the drawing of geographic lines is not the only method of
limiting the political power of a protected group of voters. Resident aliens
of Mexican ancestry live and work among citizen counterparts, equally
affected by local, state, national, and private sector policies that affect
the entire community. If the Mexican-American community is to respond
adequately to such policies at the voting booth, practices which limit its
voting strength should be strictly scrutinized under an equal protection
analysis or tested against the spirit of the fifteenth amendment.

d. Fourth — The Role of Data in the Theory

A final assumption, and a crucial element in a case against the natural-
ization literacy requirement, involves data. Given that the challenge would
be based on the discriminatory purpose of the legislation, data must be
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assembled to prove discriminatory impact. The stigmatizing impact need
not be subjected to scientific proof since a court may find itself a competent
judge of this argument. The impact on political participation, however,
would require scientific proof.

This challenge can only be brought to rectify the harm imposed on a
particular ethnic group, e.g., the Mexican-Americans. Information must be
gathered in two areas: the number of Mexican resident aliens that have
failed to pass the literacy requirement and the number of those who have
failed to file a naturalization petition because of a belief that they could not
meet the requirement. The latter, in the view of this writer, is the most
crucial yet most difficult information to assemble.

. . . In the case of the Mexican resident alien, the English literacy require-
ment is the only significant barrier to naturalization. In barrios throughout
the Southwest, one finds families with resident alien parents and citizen
children who fulfill all obligations to their government and participate fully
in community affairs. The parents in many cases are not citizens because
although they can, to one degree or another, speak and understand the
English language, they cannot read or write it. These individuals consider
the United States their only homeland and give it full allegiance. Their sons
and daughters assume the citizenship roles they were born into, or,
through childhood education in United States schools, were able to acquire
in a naturalization process that did not pose the literacy obstacle that it does
for their parents. This situation can be easily demonstrated in Southern
California and South Texas through raw data and would provide support
for the discriminatory impact argument which follows.

2. The Theory Applied: Is the English
Literacy Requirement Justified?

There is, of course, an argument that regardless of the disadvantages
imposed by an English literacy requirement, it is founded on reasonable
objectives and purposes. One justification may be that in an English-speaking
nation, the naturalized citizen finds himself required to understand the
English language. As a citizen, rights and privileges will be available that
are denied to resident aliens; the assumption must be that there is a connec-
tion between full enjoyment of citizenship rights and literacy. It is, therefore,
in the alien’s own interest that he be literate in the English language.

Secondly, the same reasons for viewing literacy as something in the
alien’s own interest support the view that literacy also serves the general
welfare — that is, it is better for the nation if naturalized citizens are literate.
These two readily apparent views make charges of invidious discrimina-
tion appear ludicrous, for they are certainly reasonable and legitimate gov-
ernmental interests.
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This author’s purpose is not to sound ludicrous but to question the
reasonableness and soundness of these arguments and to explore other
explanations of the literacy provision in the naturalization statute. Two
themes are developed. First, that since Congress has seen fit to confer nat-
uralization without regard to literacy in other categories and since the
interests of the alien are largely immaterial in the naturalization process,
the two justifications outlined above do not adequately explain this
national policy. Second, the legislative history reveals that the motivation
behind the provision and the benefits the Government sees itself receiving
through such a policy are based on national origin/ethnic stereotypes
whose current viability is open to serious question.

a. Justification: English Literacy for the Alien’s Own Good

The question is not whether English literacy works as an advantage or
disadvantage to the naturalized citizen. It is conceded that every citizen
finds it advantageous to be as literate as possible. The question is whether
the perceived advantages to the alien are adequate grounds to deny citi-
zenship to those who are assumed to be unable to enjoy them because of an
inability to speak English.

Actions of Congress speak against granting the resident alien’s personal
interest this level of importance. Naturalization under Category 4 (natu-
ralization by treaty), Category 6 (naturalization by special act of Congress),
and Category 7 (naturalization by admission of territory to Statehood)
show that citizenship has been repeatedly conferred without regard to
the English literacy of the naturalized. Moreover, naturalization under
any category has always disregarded the interest of the alien. Speaking
directly about the Category 1 process, courts have repeatedly pointed
out that it is the interests of Government, not the alien, which are the
sole considerations. Arguments that the English literacy requirement is
justified because it promotes the interests of the naturalized citizen are
therefore without firm basis: not only has Congress acted in a manner
inconsistent with these arguments, but courts have stressed that the
particular interests of the alien are immaterial. If the English literacy
provision has a basis, it must lie in a general governmental or societal
interest.

b. Justification: English Literacy As a Governmental Interest

In general there is a governmental interest in having a universally
literate citizenry; the Government may feel that the reciprocal relationship
between it and the citizenry functions better if the citizens can speak, write,
and read the English language. The legislative history of this naturalization
provision reveals that Congress was in fact motivated by a notion that
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having English-literate naturalized aliens would be beneficial to the nation.
But the circumstances surrounding the enactment of this requirement bring
into serious question the current viability of the congressional thinking and
the validity of the requirement.

The English literacy provision became part of the Category 1 naturali-
zation process in 1950, as part of the Internal Security Act of that year. Prior
to the 1950 amendment, the naturalization statute required only that the
petitioner speak English. In urging passage of the legislation containing
this revision of the Immigration and Nationality Act of 1940, the Senate
Judiciary report offered the following reasons for the amendment:

The subcommittee has taken considerable testimony on the general pro-
blems relating to subversive activities in this country. That testimony is
discussed and evaluated in great detail in another portion of this report,
but the subcommittee feels that it is pertinent here to restate that this tes-
timony conclusively shows that anti-American and subversive activities are
more easily carried on among non-English-speaking groups of aliens than
among those who are thoroughly conversant with our language.

. . . At the present time many of the courts are arbitrarily requiring that
applicants appearing for citizenship shall be able to read simple English.
They are taking this stand on the ground that where an alien has lived in the
United States for a considerable number of years and has made no effort to
read even simple English words he has failed to satisfy the requirement that
he has been ‘‘attached’’ to the principles of the Constitution, and that he is
‘‘well disposed’’ to the good order and happiness of the United States. As a
practical matter it is difficult for the subcommittee to understand how a
person who has no knowledge of English can intelligently exercise the
franchise, especially in states which use the initiative and referendum. It
is also difficult to understand how a person who does not understand, or
read, or write English can keep advised and informed on the political and
social problems of the community in which he lives.

Thus, the governmental interests sought to be served by requiring aliens to
be literate in the English language if they are to be naturalized are first,
internal security and second, a better functioning reciprocal relationship
between the naturalized citizen and his government.

The internal security argument lends direct support to the view that the
government has embodied suspect criteria in the literacy requirement. This
governmental purpose reflects the irrational fears and stereotypical think-
ing that reigned during the McCarthy era. The perceived Communist threat
led this nation down a path which, in retrospect, all agree to have been
unfortunate. Even assuming that there is in fact some correlation between
subversive activity and the inability to speak, read, and write English, it is
seriously doubted that the correlation is of such significance as to justify the
literacy requirement. Moreover, it is highly unlikely that the Government
would assert such a ‘‘conclusive’’ argument today, let alone attempt to
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prove it. Additionally, other naturalization requirements are better suited
to prevent aliens who oppose our governmental system from becoming
citizens, particularly the ‘‘attachment to constitutional principles’’
prerequisite. An alien who in fact is not ‘‘attached’’ but literate is better
able to deceive a naturalization examiner: he can lie emphatically in the
examiner’s language. However real the internal security interest may be, it
is suggested that the literacy requirement does nothing to meet it. To
believe that it does is to rely on degrading stereotypes based on thinking
which is hopefully outdated, never again to gain widespread support.

The merits of the general welfare argument will not be disputed here,
not because the writer embraces them, but because it is largely beside the
point. It may be observed that life in the United States has undergone
extensive technological changes since 1950, changes which support the
view that the committee report’s findings in this area are equally dated.
Specifically, the growth of the television industry has had profound impact
on American politics, to the extent that it occupies the major role in inform-
ing and debating political issues and candidates. It must be pointed out that
for Hispanics, the television industry can adequately inform them of polit-
ical issues in their native tongue. In New York, Miami, San Antonio, Los
Angeles, San Francisco, Houston, Chicago and other cities with Hispanic
populations, local Spanish programming keeps viewers informed and up-
to-date on community issues to the same extent as their English sister
stations. Likewise, ballots are printed in Spanish in areas of large concen-
tration of the Spanish-speaking population. Assuming that the printed
media no longer dominates the discussions citizens must follow to exercise
political rights intelligently, it is no longer viable to believe that those not
literate in English will be ill-informed.

Even assuming that it is impossible for a person not literate in English to
exercise the franchise intelligently or keep abreast of the political and social
issues in a community, the question remains whether the manner in which
Congress has seen fit to meet this general welfare interest is permissible.
Apart from the stigmatizing attitude inherent in the provision, is the mech-
anism provided by Congress to enforce the provision and carry out its
policy constitutionally adequate? The question can perhaps be answered
by examining more recent actions in areas where English literacy examina-
tions were linked to the exercise of political rights.

The Supreme Court has established that a state has wide discretion in
setting voting qualifications, and that it may set literacy as a prerequisite to
the exercise of the franchise. In Lassiter v. Northampton County Board of
Elections a unanimous Court rejected a constitutional attack on a literacy
requirement, holding that:

The ability to read and write likewise has some relation to standards
designed to promote intelligent use of the ballot. Literacy and illiteracy
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are neutral on race, creed, color, and sex. . . . [I]n our society where news-
papers, periodicals, books, and other printed matter canvass and debate
campaign issues, a State might conclude that only those who are literate
should exercise the franchise.

Clearly, the holding in Lassiter would be applicable to a similar
scheme followed by the national government. Literacy examinations
per se are not unconstitutional, whether they are voting prerequisites
of the states or prerequisites to the exercise of political rights imposed
by the national government. But just as the Court was aware that lit-
eracy examinations hold great potential for abuse, Congress too has
shown this awareness in dealing with state literacy requirements and
has acted to minimize that potential. Congressional legislation requires
that a state not employ any literacy test or device as a voting qualifi-
cation unless ‘‘such test is administered to each individual and is con-
ducted wholly in writing, and a certified copy of the test and of the
answers given by the individual is furnished within twenty-five days’’
of the request. Further, the Voting Rights Act gives the Attorney
General broad powers to institute actions to suspend a literacy test in
any state whenever it is reasonably concluded (a detailed determination
is not necessary) that it is operating to prevent the exercise of the right
to vote. The affected state must then shoulder the burden of proving
that no discrimination in fact exists. This can only be interpreted as a
congressional attitude of disfavor toward literacy examinations that are
linked to the exercise of political rights because of the inherent potential
for abuse.

These provisions indicate a more current congressional attitude than
that which prevailed during the McCarthy era when the naturalization
provision was enacted. Under this provision, the literacy test is ‘‘adminis-
tered’’ to each alien, but it is not in writing. The practice appears to be that
the literacy determination is part of the oral examination of knowledge of
United States government to which the applicant is required to respond in
English. The applicant may or may not be asked to read or write English
words; this is left largely to the discretion of the naturalization examiner.
An applicant who fails the literacy ‘‘examination’’ is very unlikely to appeal
and faces little chance of success if he does. The dominant feature of the
literacy determination is total, unchecked discretion vested in the
examiner.

The question to which the preceding discussion was directed was
whether the manner in which Congress has attempted to meet the
interest in having literate naturalized aliens is permissible. In the view
of this author, the current literacy requirement is inconsistent with con-
gressional action forbidding the states to engage in the very practices
that the INS follows. Clearly, there is room for a constitutional challenge
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on procedural due process grounds, but realistically this will be unavail-
able to aliens who fail to pass the literacy test. They either will not have
the resources to appeal or would fail to meet the literacy requirement
even if the utmost in procedural due process were afforded them. The
fact remains that the interest in controlling subversive activities has as
much to do with enactment of the provision as did the general welfare
interest. The requirement remains a product of outmoded thinking
which has a stigmatizing impact on all non-English-speaking citizen
groups. Congress could apply the requirements of the civil rights legis-
lation to the INS, and the requirement would lose some of its objection-
able elements. But a major objectionable element would remain, just as a
state literacy test administered according to exacting procedural stan-
dards would remain objectionable if it operated to stigmatize members
of certain minority groups.

. . .

Conclusion

. . .
The English literacy provision of the naturalization statute was enacted

to address internal security concerns and notions that English literacy is
indispensable to the fulfillment of citizenship responsibilities, motivations
which in operation may be destructive of personal rights. In this analysis,
the author has suggested that the provision has impacts that are not
isolated to individual aliens petitioning for citizenship. No attempt has
been made to question the detrimental impact on resident aliens’ having
to comply with the statute because given settled law which holds that the
alien has virtually no substantive rights in the naturalization process, there
appears to be no room for a serious challenge based on the direct impact of
the provision. Congressional history, however, suggests that the purpose
behind the statute encompassed more than the effects on petitioning aliens
since it can reasonably be inferred that the congressional thinking applied
to all persons of non-English literacy backgrounds. This analysis proceeds
on the assumption that there are significant numbers of citizens of non-
English literacy backgrounds that suffer measurable consequences from a
statute that denies citizenship to resident aliens of identical backgrounds.
Those consequences include a stigmatizing impact and an obstacle
imposed to the attainment of voting strength of particular ethnic groups.
To the extent that these consequences can be proved, a case is made that
both a discriminatory impact and purpose are present. Accordingly, the
Government should be held to a compelling state interest standard of
review.

A challenge to the naturalization literacy provision is also necessary to
erode the unwarranted and legally unsound judicial tendency to leave
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congressional actions dealing with aliens unquestioned. Part II of this
work examined this tendency, and the conclusion is offered that courts
are too willing to forego exercise of their role. Given the history and the
attitude that has prevailed in this area of law, courts must recognize that
legislation dealing with alien residents is often based on racial, ethnic, or
religious generalizations that impact entire discernible groups, made up
of both citizens and non-citizens. If the courts open the doors to these
challenges, they may see that protected interests of both citizens and
non-citizens are being violated. This author recognizes the perhaps insur-
mountable hurdle of convincing a court that an alien has protected inter-
ests in the naturalization process and has, therefore, focused on interests
of citizens that are being violated through the English literacy provision.
Those interests warrant protection; thus, the courts should declare that
the literacy provision of the naturalization statute can no longer be
enforced.

N O T E S A N D Q U E S T I O N S

1. Do you agree with Ricardo Gonzalez Cedillo’s arguments? Are his
points as relevant today?

2. Given the debate over the constitutionality of the English literacy
requirement for naturalization, what if Congress required English liter-
acy of every new immigrant, or required that every new immigrant take
English classes?10

3. On a separate but related issue, should immigrant rights advocates and
immigration attorneys advise clients and members of immigrant com-
munities to learn English for reasons other than to satisfy the naturali-
zation requirement?

E. Good Moral Character

During the requisite period of residency, the naturalization applicant must
be a person of good moral character. ‘‘Good moral character’’ is a question
of fact, generally interpreted to mean character that measures up to the
standards of average citizens of the community in which the person
resides. Although the standard appears to be quite elastic, some

10. In fact, in the legalization requirements of IRCA in 1986, the final stage of legalization required
applicants to pass an English literacy requirement or to enroll in an English course.
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parameters are provided by statute. The Immigration and Nationality Act
sets forth a standard of good moral character in 8 U.S.C. §1101(f):

(f) For the purposes of this chapter —
No person shall be regarded as, or found to be, a person of good moral

character who, during the period for which good moral character is required to
be established is, or was —

(1) a habitual drunkard;
(2) . . .
(3) a member of one or more of the classes of persons, whether inad-

missible or not, described in paragraphs (2)(D), (6)(E), and (10)(A) of section
1182(a) of this title; or subparagraphs (A) and (B) of section 1182(a)(2) of this
title and subparagraph (C) thereof of such section (except as such
paragraph relates to a single offense of simple possession of 30 grams or
less of marihuana), if the offense described therein, for which such person
was convicted or of which he admits the commission, was committed dur-
ing such period;

(4) one whose income is derived principally from illegal gambling
activities;

(5) one who has been convicted of two or more gambling offenses com-
mitted during such period;

(6) one who has given false testimony for the purpose of obtaining any
benefits under this chapter;

(7) one who during such period has been confined, as a result of con-
viction, to a penal institution for an aggregate period of one hundred and
eighty days or more, regardless of whether the offense, or offenses, for
which he has been confined were committed within or without such period;

(8) one who at any time has been convicted of an aggravated felony (as
defined in subsection (a)(43) of this section); or

(9) one who at any time has engaged in conduct described in section
1182(a)(3)(E) of this title (relating to assistance in Nazi persecution, partic-
ipation in genocide, or commission of acts of torture or extrajudicial kill-
ings) or 1182(a)(2)(G) of this title (relating to severe violations of religious
freedom).
The fact that any person is not within any of the foregoing classes shall not

preclude a finding that for other reasons such person is or was not of good
moral character. In the case of an alien who makes a false statement or claim of
citizenship, or who registers to vote or votes in a Federal, State, or local election
(including an initiative, recall, or referendum) in violation of a lawful restric-
tion of such registration or voting to citizens, if each natural parent of the alien
(or, in the case of an adopted alien, each adoptive parent of the alien) is or was a
citizen (whether by birth or naturalization), the alien permanently resided in
the United States prior to attaining the age of 16, and the alien reasonably
believed at the time of such statement, claim, or violation that he or she was
a citizen, no finding that the alien is, or was, not of good moral character may be
made based on it.
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Professor Kevin Lapp is particularly troubled by the expansion of bars to
good moral character triggered by criminal conduct.

Given the statute’s requirement of showing good moral character only dur-
ing the required residence and physical presence period, it was long the law
that an applicant’s conduct outside that period could not be used per se to
deny a finding of good moral character. That is, judges could not rely exclu-
sively on convictions or criminal conduct to which the applicant admitted
from outside the five-year period preceding the application to deny natu-
ralization on character grounds. As many courts stated, an applicant’s ‘‘past
is of course some index of what is permanent in their make-up, but the test
is what they will be, if they become citizens.’’. . .

Accordingly, the immigration service historically trained its nationality
examiners to take a redemptive view toward prior criminal conduct. A mid-
twentieth century Nationality Manual for agency employees stated that
‘‘[i]n fixing specific periods during which an applicant must establish his
good moral character, Congress undoubtedly intended to provide for the
reformation of those who have been guilty of past misdeeds.’’ The manual
declared that the good moral character provision ‘‘makes ample allowance
for reformation,’’ so much so that it was the service’s position that
‘‘[n]otwithstanding that a petitioner may have been convicted of murder
prior to the statutory period, he may nevertheless be in a position to estab-
lish good moral character.’’

While some courts, particularly early in the twentieth century, felt that
any violation of the law showed a lack of good moral character, the bulk of
midcentury good moral character cases exhibited a more nuanced and
redemptive view. As Learned Hand described the judge’s task at the
time, ‘‘[w]e must own that the statute imposes upon courts a task impos-
sible of assured execution; people differ as much about moral conduct as
they do about beauty.’’ The standard permitted a finding of good moral
character, for example, despite an applicant’s preperiod convictions for
armed robbery and breaking into a U.S. Post Office with intent to commit
larceny. It even allowed for a grant of citizenship to an applicant who had
pled guilty to manslaughter five years and a few weeks before his applica-
tion and had been in prison for part of the five-year period during which he
had to demonstrate his good moral character. In another case, the court
denied a naturalization petition because the applicant had deliberately
put to death his bed-ridden, blind, mute, and deformed thirteen-year-old
son within five years of his application; but ‘‘wish[ed] to make it plain that a
new petition would not be open to this objection; and that the pitiable event,
now long past, will not prevent [the applicant] from taking his place among
us as a citizen.’’

All of this is to say that present good moral character was long the touch-
stone of the character inquiry for a naturalization applicant. A more strin-
gent, or backward-focused, conception of good moral character would
result in the archaic and uncompromising view that people are beyond
redemption or change. As the Ninth Circuit noted, ‘‘Such a conclusion
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would require a holding that Congress had enacted a legislative doctrine
of . . . eternal damnation. All modern legislation dealing with crime and
punishment proceeds upon the theory that aside from capital cases, no
man is beyond redemption. We think a like principle underlies these provi-
sions for naturalization.’’ In short, federal courts recognized that, with
respect to an applicant’s moral character, ‘‘Congress has made the judgment
that rehabilitation is possible.’’

USCIS ostensibly adopts this position, claiming to view the good moral
character requirement as reflecting a congressional intent ‘‘to make
provision for the reformation and eventual naturalization of persons who
were guilty of past misconduct.’’. . .

[However,] [w]hat emerges from [many] examples is that agency
personnel tasked with adjudicating naturalization applications hold false
impressions about the eligibility of those with a criminal past. Some natu-
ralization examiners mistakenly believe that an aggravated felony convic-
tion from any time precludes a finding of good moral character; some
mistakenly believe that a conviction for a deportable offense precludes a
finding of good moral character; and some mistakenly believe that pending
removal proceedings indicate an incompatibility with membership. In each
instance, ISOs are getting the law wrong. They are not required to deny a
good moral character finding in any of those instances.

These USCIS practices are subverting the statutory and regulatory
scheme governing naturalization. In ways not required by the INA, and
in some instances in clear contradiction of the law and congressional intent,
removability is trumping eligibility for citizenship as the agency uses the
naturalization process to effectuate removal policies. The expanded depor-
tation provisions, [instructional memoranda], and misinformed examiners
are increasingly preventing naturalization on character grounds. Individ-
uals eligible to naturalize, who are encouraged to naturalize by a host of
laws, policies, and programs, and who Congress meant for adjudicators to
examine by focusing on their present character, are instead being judged
harshly by their past misdeeds and placed in removal proceedings.11

Is someone who fails to pay child support a person of good moral
character? What about a person who has a child out of wedlock? Consider
this case:

In re Petition for Naturalization of Konrad Garstka

295 F. Supp. 833 (W.D. Mich. 1969)

FOX, District Judge.
The United States Naturalization Service opposes the petition of Konrad

Garstka on the grounds that he fathered an illegitimate child born June 7,
1964, and has therefore not established that he is of the requisite good moral

11. Kevin Lapp, Reforming the Good Moral Character Requirement for U.S. Citizenship, 87 Ind. L.J. 1571,
1587-1589, 1611 (2012).
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character for citizenship. Because good moral character requires a case-by-
case analysis, the background surrounding the petitioner’s alleged illicit
behavior should be examined.

Petitioner, a widower, was employed from July, 1963, to February, 1965,
as a physician in the Memorial Hospital at Elmhurst, Illinois. During that
time he became acquainted with a nineteen year old nurse’s aid named
Linda Altendorf. They dated frequently and on a number of occasions
engaged in sexual relations. On June 7, 1964, Linda gave birth to a child.
Child support proceedings were subsequently instituted against petitioner.

A Paternity Draft Order from the First Municipal District of the Circuit
Court of Cook County, Illinois, No. 64 CCMC 279553 entered on December
17, 1964, indicates the petitioner’s admitted paternity of the child and that
he was ordered to pay $80 per month toward the support of the child. To
date, petitioner has complied with the order of the court.

Section 101(f) of the Immigration and Nationality Act, 8 U.S.C. §1101(f)
describes conduct which precludes a finding of good moral character: adul-
tery, murder, perjury, trafficking in narcotics, and crimes of moral turpi-
tude. There is no claim that petitioner’s conduct puts him into any of the
above categories. However, the definition goes on to say: ‘‘The fact that any
person is not within any of the foregoing classes shall not preclude a find-
ing that for other reasons such person is or is not of good moral character.’’

No case which holds conduct such as petitioner’s to be not of good
moral character has been cited to the court. The cases closest to the instant
situation involve sexual relations between an unmarried petitioner and an
unmarried partner. The great weight of authority has been that such con-
duct does not preclude a finding of good moral character. . . .

The problems raised by this type of case were perhaps best analyzed by
Learned Hand in Schmidt, supra, 177 F.2d at 451-452:

[It] must be owned that the law upon the subject is not free from doubt. We
do not see how we can get any help from outside. It would not be practi-
cable — even if the parties had asked for it, which they did not — to conduct
an inquiry as to what is the common conscience on the point. Even though
we could take a poll, it would not be enough merely to count heads, without
any appraisal of the voters. A majority of the votes of those in prisons and
brothels, for instance, ought scarcely to outweigh the votes of accredited
churchgoers. Nor can we see any reason to suppose that the opinion of
clergymen would be a more reliable estimate than our own. The situation
is one in which to proceed by any available method would not be more
likely to satisfy the impalpable standard, deliberately chosen, than that we
adopted in the foregoing cases: that is, to resort to our own conjecture,
fallible as we recognize it to be. It is true that recent investigations have
attempted to throw light upon the actual habits of men in the petitioner’s
position, and they have disclosed — what few people would have doubted
in any event — that his practice is far from uncommon; but it does not
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follow that on this point common practice may not have diverged as much
from precept as it often does. We have answered in the negative the
question whether an unmarried man must live completely celibate, or
forfeit his claim to a ‘‘good moral character’’; but, as we have said, those
were cases of continuous, though adulterous, union. We have now to say
whether it makes a critical difference that the alien’s lapses are casual,
concupiscent and promiscuous, but not adulterous.

The same reasoning applies to this case. This court must say whether ‘‘it
makes a critical difference’’ that the birth of an illegitimate child resulted
from sexual relations that would not otherwise have precluded a finding of
good moral character.

That the possibility of conception exists whenever sexual relations take
place cannot be debated. Because conception took place in this instance
should not render petitioner any more immoral than if it had not taken
place.

Furthermore, the fact that petitioner has kept up his support payments
is persuasive to the court as to his good moral character. And to deny
citizenship might result in a discontinuance of those payments, surely a
result inconsistent with public policy.

Again, Learned Hand said: ‘‘We do not believe that discussion will
make our conclusion more persuasive; but, so far as we can divine anything
so tenebrous and impalpable as the common conscience, these added fea-
tures do not make a critical difference.’’

All findings of the naturalization examiner are hereby adopted by the
court, except the conclusion of law that the fathering of an illegitimate child
precludes a finding of good moral character. Set forth below are the find-
ings of fact and conclusions of law made by the court.

Findings of Fact:

(a) That petitioner was a member of Polska Zjednoczona Partia Robot-
nicza, the Communist Party of Poland from 1948 to 1949, his mem-
bership having terminated more than ten years prior to the date he
filed his petition for naturalization.

(b) That petitioner became a member of this organization for the
purpose of pursuing a medical education.

(c) That petitioner is not now a member of any Communist
organization and has not been such a member since 1949.

(d) That during the period of petitioner’s membership in the Commu-
nist Party in Poland he did not, and does not now believe in the
principles of that organization.

(e) That the petitioner believes in a democratic form of government
and is attached to the principles of the Constitution and is well
disposed to the good order and happiness of the United States.

284 Chapter 4 Citizenship



(f) That the petitioner committed illicit sexual intercourse during the
statutory period within which good moral character must be
established — that is, since December 13, 1960.

(g) That as a result of such illicit sexual intercourse an illegitimate
child was born on June 7, 1964.

Conclusions of Law:

(a) That petitioner’s membership in Polska Zjednoczona Partia Robot-
nicza has not rendered him ineligible to naturalization under
Section 313 of the Immigration and Nationality Act, 8 U.S.C. §1424.

(b) That petitioner’s sexual activities resulting in the birth of an ille-
gitimate child do not preclude a finding of his good moral
character required by Section 316 of the Immigration and Nation-
ality Act, 8 U.S.C. §1427.

(c) That petitioner has established the good moral character requisite
for naturalization. For all of the above reasons, this petition for
naturalization is granted.

N O T E S A N D Q U E S T I O N S

1. What if the petitioner in Garstka had not paid his owed child support?
2. Do you share Professor Lapp’s concerns over the moral character

requirement and increased criminalization in the INA?
3. What other concerns do you have about the good moral character

requirement for naturalization?
For purposes of cancellation of removal ( Chapter 11), the Ninth Circuit

has upheld a BIA finding that a person with over ten years of alcohol abuse
was a ’’habitual drunkard‘‘ who failed to establish good moral character.
Ledezma-Cosino v. Sessions, F.3d (9th Cir. 2017).

F. Oath of Allegiance

INA §316(a)(3), 8 U.S.C. §1427(a)(3), requires that the applicant be ‘‘attached
to the principles of the Constitution of the United States, and well disposed
to the good order and happiness of the United States.’’ These requirements
relate to mental attitudes, and contemplate the exclusion from citizenship of
persons who are hostile to the basic form of government of the United States
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or who do not believe in the principles of the Constitution.12 In furtherance
of these requirements, the applicant usually is required to take an oath
under INA §337(a), 8 U.S.C. §1448(a), that at least pledges:

(1) to support the Constitution of the United States; (2) to renounce and abjure
absolutely and entirely all allegiance and fidelity to any foreign prince, poten-
tate, state, or sovereignty of whom or which the applicant was before a subject or
citizen; (3) to support and defend the Constitution and the laws of the United
States against all enemies, foreign and domestic; (4) to bear true faith and alle-
giance to the same; and (5) (A) to bear arms on behalf of the United States when
required by the law, or (B) to perform noncombatant service in the Armed
Forces of the United States when required by the law, or (C) to perform work
of national importance under civilian direction when required by the law . . .

The oath can be modified under 8 C.F.R. §337.1(b), for example to elim-
inate words such as ‘‘so help me God.’’ Furthermore, a petitioner who by
reason of religious training and belief is opposed to any type of military
service, the ‘‘work of national importance’’ language is satisfactory, and the
‘‘bear arms’’ and ‘‘noncombatant service in the Armed Forces’’ phrases can
be dropped. These alternatives have been satisfactory to many members of
religious groups such as Jehovah’s Witnesses.13 For example, a statement
by a Jehovah’s Witness that he would do work of national importance only
if he could do it in good conscience was accepted in one case.14 What was
the problem in the next case, which also involved a Jehovah’s Witness?

In re De Bellis

493 F. Supp. 534 (E.D. Pa. 1980)

DITTER, District Judge.
Juana Mabel Clavijo De Bellis, a Jehovah’s Witness, petitioned for nat-

uralization stating that she was admitted to this country as a permanent
resident on July 18, 1966, and has resided here continuously since that date.
The naturalization examiner conducted a preliminary investigation pur-
suant to section 335 of the Immigration and Nationality Act (Act), 8 U.S.C.
§1446, and recommended that naturalization be denied on the ground that
Mrs. De Bellis could not take the prescribed oath of allegiance without any
mental reservation, as required by section 337(a) of the Act, 8 U.S.C.
§1448(a). I agree with the examiner’s recommendation and, accordingly,
shall deny the petition.

12. See Allan v. United States, 115 F.2d 804 (9th Cir. 1940); Petition for Naturalization of Kassas, 788 F.
Supp. 992 (M.D. Tenn. 1992).

13. See, e.g., In re Petition of Batle, 379 F. Supp. 334 (E.D.N.Y. 1974); In re Pisciattano, 308 F. Supp. 818
(D. Conn. 1970).

14. In re Naturalization of Del Olmo, 682 F. Supp. 489 (D. Ore. 1988).
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Persons seeking to become naturalized citizens of the United States have
the burden of proving that they have complied with all of the statutory eli-
gibility requirements; any doubts should be resolved in favor of the United
States and against the petitioner. Berenyi v. District Director, 385 U.S. 630, 636-
37, 87 S. Ct. 666, 670-71, 17 L. Ed. 2d 656 (1967). One statutory requirement is
set forth in section 337(a) of the Act, 8 U.S.C. §1448(a), which provides that
those who petition for naturalization must take an oath of renunciation and
allegiance (1) to support the Constitution of the United States; (2) to renounce
and abjur absolutely and entirely all allegiance and fidelity to any foreign
prince, potentate, state, or sovereignty of whom or which the petitioner was
before a subject or citizen; (3) to support and defend the Constitution and
laws of the United States against all enemies, foreign and domestic; (4) to bear
true faith and allegiance to the same; and (5) (A) to bear arms on behalf of the
United States when required by law, or (B) to perform non-combatant service
in the Armed Forces of the United States when required by law, or (C) to
perform work of national importance under civilian direction when required
by law. In addition to these five clauses of the oath, the regulations promul-
gated pursuant to section 337 provide that the oath must be taken ‘‘freely
without any mental reservation.’’ 8 C.F.R. §337.1.

In this case, there is no dispute that petitioner can freely take the oath of
allegiance with regard to the substance of clauses (1) to (4). With regard to
clause (5), however, petitioner testified that as a Jehovah’s Witness, she
could not swear to the substance of clauses 5(A) or 5(B), i.e., to bear arms
on behalf of the United States or perform non-combatant service in the
Armed Forces of the United States when required by law. Under section
337(a) of the Act, 8 U.S.C. §1448(a), where a petitioner is unable for religious
reasons to take the full oath of allegiance, a modified oath may be given. The
modified oath consists of clauses (1) to (4) and clause 5(C), which provides
that a petitioner must swear ‘‘to perform work of national importance when
required by law.’’ However, petitioner cannot subscribe to even the mod-
ified version of the full oath of allegiance without any mental reservation. At
her preliminary investigation, petitioner testified that she would be willing
to swear in open court to perform work of national importance when
required by law but only ‘‘if it is not as a substitute for military service.’’

Petitioner further stated that she herself would decide if such work of
national importance under civilian direction was or was not a substitute for
military service. Finally, petitioner stated that she would obey only those
laws which she decides are consonant with her religious beliefs. Peti-
tioner’s refusal to take the modified oath of allegiance without further
qualification is fatal to her petition for naturalization. One ‘‘cannot bargain
and specify his terms for citizenship.’’ In re MacKay, 71 F. Supp. 397, 400
(N.D. Ind. 1947). Congress has set out certain specific statutory require-
ments for citizenship and, since the burden is on petitioner to show com-
pliance with them, they should be carefully followed. This is especially so

III. Naturalization 287



in this case because petitioner is required to take only a modified oath of
allegiance and as the court stated in In re Matz, 296 F. Supp. 927, 933 (E.D.
Cal. 1969), ‘‘(t)he present requirement of ‘work of national importance
under civilian direction’ is sufficiently tolerant toward conscientious objec-
tors that it must be strictly adhered to.’’ Here, petitioner has stated that she
will swear to the modified oath only if she can qualify it. In my view, this
amounts to a sufficient mental reservation to preclude her naturalization.
See In re Williams, 474 F. Supp. 384, 387 (D. Ariz. 1979), where, under facts
virtually identical to those in the case at bar, the court denied a Jehovah’s
Witness’ petition for naturalization, declaring that ‘‘(n)aturalization is
clearly a privilege to be given or withheld as Congress shall determine
and petitioner has failed to meet the requirements set out by Congress.’’

Petitioner contends that In re Battle, 379 F. Supp. 334 (E.D.N.Y. 1974),
and In re Pisciattano, 308 F. Supp. 818 (D. Conn. 1970), support her petition
for naturalization. I do not agree. Both Pisciattano and Battle involved peti-
tioners who were also Jehovah’s Witnesses and were opposed to any type
of service in the Armed Forces of the United States because of their
religious training and beliefs. In both cases, petitioners were granted nat-
uralization because they were willing to take the modified oath of alle-
giance and to obey the laws of the United States. In this case, petitioner
has testified that she alone will decide which laws she will obey and that
she will not take the modified oath without qualification.

Petitioner also relies on In re Ramadass, 445 Pa. 86, 284 A.2d 133 (1971),
in support of her petition. In Ramadass, petitioner stated that he was willing
to perform work of national importance under civilian direction when
required by law, even as a substitute for military service, so long as it
was not in the military area. Here, petitioner testified that she would not
perform any type of work of national importance, whether in the military
area or not, if such work was a substitute for military service. Therefore,
Ramadass is distinguishable from the instant case.

Plaintiff explained her philosophy by referring to the Bible, John 17:16
and James 1:27. Perhaps Congress, when it enacted the naturalization sta-
tutes, had Luke 11:21 to 23 in mind. I do not know, but in any event, since
petitioner cannot take the oath without mental reservation, naturalization
must be denied.

N O T E S A N D Q U E S T I O N S

1. What is the purpose of the oath of allegiance?
2. What is the purpose of the alternate oath that the district court alludes to

in De Bellis?
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3. Should there be an exemption to the original or modified oath when the
hesitation is based on religion?

G. Philosophy Behind Encouraging Naturalization

Many immigrant rights advocates encourage immigrants to seek citizen-
ship through naturalization in order to meet a basic requirement to register
to vote and as a step toward civic participation. Many advocates urge
immigrants to naturalize and become voters in order to increase the voting
strength of immigrant communities, in part to help elect more pro-
immigrant political leaders. Some advocates also believe that increasing
naturalization would help to quell the criticism expressed by some anti-
immigrant groups that claim that immigrants do not really want to assim-
ilate or become American.

Consider the language and tone of this next report.

Grantmakers Concerned with Immigrants and Refugees,
Integration Potential of California’s Immigrants

and Their Children

(2008)

Executive Summary

California is the leading destination for immigrants to the United States,
receiving more than 325,000 new arrivals each year. The immigrant pop-
ulation overall exceeds 9.9 million persons and represents 27.2 percent of
all residents in the state. The numbers of immigrants in California are fairly
well known, but largely unexamined is the need to ensure that newcomers
are effectively integrated into the state’s economy, society, and civic pro-
cesses. Grantmakers Concerned with Immigrants and Refugees and its
California Immigrant Integration Initiative commissioned this report as
the first step in understanding that need by examining the size and the
potential impact of three key populations: 1) naturalized adult immigrants,
2) legal immigrants eligible to naturalize, and 3) U.S.-citizen children of
immigrants who are soon to become adults. This report provides never-
before published estimates of these populations for the counties and state
legislative districts of California, with breakout data on the countries and
regions where the immigrants were born and the race of their citizen chil-
dren. The findings underscore the critical need for integration policies to
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incorporate the sizable population of immigrants — both naturalized and
naturalization-eligible — and their U.S.-citizen children who will soon turn
18 years of age. These newcomers play a vital role in the current and future
vitality of California.

6.5 million immigrants in California are either naturalized or eligible to
naturalize.

California is home to 4.2 million naturalized adults, and 2.3 million legal
immigrants eligible to naturalize.

Helping the 2.3 million legal immigrants become U.S. citizens would
increase the total adult citizen population in California by more than ten
percent and could influence policy decisions on issues of concern to all
Californians, including health, education, and workforce development.

Immigrants from Mexico and Asia constitute the largest share of natu-
ralization eligible immigrants.

More than 900,000 legal Mexican immigrants in California are eligible to
naturalize. Nearly 800,000 Asian immigrants are eligible to naturalize; the
top countries of origin include the Philippines (137,000), Vietnam (79,000),
and China (69,000).

1.2 million children of immigrants will soon be eligible to vote.

Half of Californian children aged 12 and over are children of immigrants.

Having grown up in an immigrant family, these future voters are likely
to be sympathetic toward policies that promote immigrant integration.

Eighty-four percent of California’s children of immigrants are U.S.-born
citizens.

These new voters need only register to vote to participate in the electoral
process.

Latinos comprise two-thirds of the citizen children of immigrants who will
turn 18 by the 2012 elections.

Nearly all Asian children in California aged 12-17 years (93 percent) have
an immigrant parent.

As a result, young Asian-American voters are likely to have interest in
policies that address the challenges of the immigrant experience.

7.7 million immigrants and their young-adult children constitute 29
percent of all potential Californian voters in 2012.

Naturalized adults, naturalization-eligible immigrants, and young-adult
citizen children of immigrants total 7.7 million potential future voters in
California.
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These individuals with close ties to the immigrant experience represent
29 percent of all potential voters in 2012.

Seven California counties have more than 250,000 potential voters from an
immigrant background.

A total of 15 counties have more than 100,000 such potential voters.

Immigrants and their children potentially comprise a large portion of
voters in both Democratic and Republican districts.

Far from being confined to state Senate and Assembly districts held by
Democrats, these potential voters could exceed 20 percent of all voters in
Republican districts in both houses of the State Assembly. These demo-
graphic trends make clear that every Californian has a stake in the timely
integration of immigrants into local communities. By investing in
immigrant integration efforts, California can strengthen its social fabric,
invigorate its democracy, and increase its economic vitality and global
competitiveness.

Introduction

No state symbolizes the modern immigrant experience more than
California. The Golden State receives more than 325,000 immigrants each
year from virtually every part of the world. These immigrants enter the
country through many channels. They come to fill jobs, reunite with family
members, and flee persecution. They settle in large numbers in all parts of
the state, from urbanized counties such as Los Angeles and San Francisco to
rural and agricultural regions such as Merced and Fresno counties. Once
immigrants become established in California towns and cities, ensuring
their integration into the economic, social, and political fabric of society
is essential to addressing concerns and reaping the benefits of immigration.

For California, the benefits of immigrant integration will reveal them-
selves in a more dynamic economy in which immigrants fully utilize their
skills, and in a more cohesive society where the foreign-born and their
neighbors work together toward common goals. As importantly,
immigrant integration will ensure that the voices of all the state’s residents
infuse the democratic process to the greatest extent possible and shape
policies that protect rights and advance opportunities for all Californians.

Immigrant integration in California, however, will not happen on its
own. The United States has no cohesive immigrant integration policies,
and the failure to pass comprehensive federal immigration reform legisla-
tion in 2007 underscores the disconnect between federal leadership and
local needs and realities. With one-third of California’s residents born
abroad, state and local governments have a demographic, economic, and
civic imperative to act. These institutions — working in partnership with
the private and nonprofit sectors — must fill the federal leadership void
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and advance immigrant integration policies, programs, and practices to
maximize immigrants’ contributions to the well-being of all California
communities. In supporting integration, state, counties, and localities
have a wide range of options: English-language instruction, culturally com-
petent health care, job training, and services to assist legal immigrants to
naturalize and become active participants in our democratic process. All
sectors of our society — from government to business to foundations —
have a role to play in developing strategies and solutions that integrate
immigrants to the benefit of our society.

Assessing the Potential

A key measure of immigrant integration is the attainment of U.S. citi-
zenship and the exercise of basic rights and responsibilities bestowed to
citizens. These rights and responsibilities include registering to vote and
casting a ballot on election day, serving on juries, or holding jobs in the
public sector that are reserved for citizens, from providing police and fire
protection to serving as elected officials. Knowing how many immigrants
currently possess citizenship and how many are eligible to pursue citizen-
ship is essential to promoting immigrant civic integration. As a dynamic,
ongoing process, integration entails generational shifts.

Unsurprisingly, many immigrants have children born in the United
States. These U.S.-born children are inextricably linked to the phenomenon
of immigration. A child born in California yet raised by immigrant parents
will naturally have a special awareness of the immigrant experience. That
boy or girl may well grow up in a bilingual environment and witness his or
her parents navigate, sometimes with difficulty, the challenges and barriers
of getting a job, seeking health care, and becoming involved in their chil-
dren’s education.

As such, children of immigrants are likely, as future voters, to support
inclusive messages and to reject efforts to exclude and otherwise restrict the
rights of immigrants. From their personal experience, they are well-posi-
tioned to appreciate the importance of expanding opportunities for all
community members. An understanding of the potential of immigrant
civic participation and its impact, therefore, must include the U.S.-born
children of immigrants who will soon become the next generation of voters.
Using the most recent data sources available as of March 2008, this report
provides new information on potential civic participation by California’s
immigrant communities. Specifically, the report provides estimates of the
following populations:

� Naturalized adult immigrants, including information on their
country/world region of origin.
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� Legal immigrants eligible to naturalize, again including information
on their country/world region of origin.

� U.S. citizen children of immigrants who will soon become voting-age
adults, including their race/ethnicity. The report draws information
primarily from the 2006 American Community Survey, the 2000
Census, and data from the U.S. Citizenship and Immigration Ser-
vices. The data and findings are organized for major jurisdictions:
for counties, as entities that provide key integration services such as
health care; and for state Senate and Assembly districts, whose
elected officials cast critical votes in Sacramento on immigrant inte-
gration issues. Statistics are also provided for official planning areas
used by the City of Los Angeles and for suburban Los Angeles
County subdivisions. These geographic areas have some of the larg-
est and most concentrated foreign-born populations in North
America.

. . .

Conclusion

Every Californian has a stake in the timely integration of immigrants
into local communities. The demographic trends in this report make clear
that integration is a social, economic, and civic imperative, not only for
California as a whole but for each and every county in the state. Successful
integration holds the potential to strengthen the social fabric of California,
invigorate its democracy, and increase its economic vitality and global
competitiveness. As immigrants continue to arrive and their children con-
tinue to grow into adulthood, the need for integration efforts will intensify.
The sheer size of the immigrant population — coupled with the multi-fac-
eted nature of the challenges and opportunities — demands a coordinated
response through multi-sector partnerships.

Policymakers, grantmakers, advocates, service providers, and others
concerned about fostering healthy communities in California will want
to consider what role they can play to promote immigrant integration.
Immigrant civic participation strategies will vary depending on the
different groups involved. Legal immigrants most need English and civics
instruction and naturalization application assistance. Naturalized immi-
grants may require voter registration, as well as education on the political
process and how they can become involved in community affairs. The
children of immigrants, meanwhile, like all young persons in the United
States, would benefit from civic education efforts that explain the value and
impact of registering and voting — and generally becoming more engaged
in civic life. These strategies need to be implemented at the local, county,
and state levels. Some may best be targeted locally, while others might be
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statewide initiatives or efforts that work across different ethnic
communities.

By investing in immigrant integration, California can reap the benefits
of immigration and emerge a stronger state.

N O T E S A N D Q U E S T I O N S

1. Who is the target audience of this report?
2. What do you think is the intended message?
3. Is the message successful?

IV. ACQUISITION AND DERIVATION

Individuals born outside the United States, under certain circumstances, can
automatically acquire or derive U.S. citizenship. The requirements are com-
plicated and can vary depending on when the person was born. The rules
provided here generally apply to those born after the Child Citizenship Act
of 2000 went into effect on February 27, 2001. For questions related to indi-
viduals born before that date, consult acquisition and derivation reference
charts such as those provided by the Immigrant Legal Resource Center.15

A. Acquisition of U.S. Citizenship by a Child Born Abroad

Children born outside the United States can acquire U.S. citizenship at birth
under certain circumstances. See INA §§301, 309; 8 U.S.C. §§1401, 1409.

1. Birth Abroad to Two U.S.-Citizen Parents in Wedlock

A child born abroad to two U.S.-citizen parents, who are married to each
other, acquires U.S. citizenship at birth under INA §301(c), 8 U.S.C. §1401(c),
provided that one of the parents had a residence in the United States or one
of its outlying possessions prior to the child’s birth. The child is considered to
be born in wedlock if the child is the genetic issue of the married couple.

15. See Immigrant Legal Resource Center, Acquisition & Derivation Quick Reference Charts (Nov. 4,
2016), https://www.ilrc.org/acquisition-derivation-quick-reference-charts.
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2. Birth Abroad to One Citizen and One Alien Parent in Wedlock

A child born abroad to one U.S.-citizen parent and one alien parent, who
are married to each other, acquires U.S. citizenship at birth under
INA §301(g), 8 U.S.C. §1401(g), provided the U.S.-citizen parent was phys-
ically present in the United States or one of its outlying possessions for the
time period required by the law applicable at the time of the child’s birth.
(For birth on or after November 14, 1986, a period of five years’ physical
presence, two of them after the age of 14, is required. For birth between
December 24, 1952, and November 13, 1986, a period of ten years’ physical
presence, five of them after the age of 14, is required for the child to acquire
U.S. citizenship.) The U.S.-citizen parent must be the genetic parent of the
child to transmit U.S. citizenship.

3. Birth Abroad Out of Wedlock to a U.S.-Citizen
Father — ‘‘New’’ Section 309(a)

A person born abroad out of wedlock to a U.S.-citizen father may acquire
U.S. citizenship under INA §301(g), 8 U.S.C. §1401(g), as made applicable
by the ‘‘new’’ Section 309(a) of the INA, 8 U.S.C. §1409(a), provided:

(a) A blood relationship between the person and the father is established by
clear and convincing evidence;

(b) The father had the nationality of the United States at the time of the
person’s birth;

(c) The father was physically present in the United States or its outlying
possessions prior to the child’s birth for five years, at least two of which were
after reaching the age of 14;

(d) The father (unless deceased) has agreed in writing to provide financial
support for the person until the person reaches the age of 18 years; and

(e) While the person is under the age of 18 years the person is legitimated
under the law of his/her residence or domicile, the father acknowledges pater-
nity of the person in writing under oath, or the paternity of the person is
established by adjudication of a competent court.

4. Birth Abroad Out of Wedlock to a U.S.-Citizen
Father — ‘‘Old’’ Section 309(a)

A child born out of wedlock to a U.S.-citizen father may acquire U.S. cit-
izenship under the former INA §301(a)(7), 8 U.S.C. §1401(a)(7), as made
applicable by the ‘‘old’’ INA §309(a), 8 U.S.C. §1409(a), if the U.S. citizen
father was physically present in the United States or one of its outlying
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possessions for ten years, five of which were after the age of 14, and if the
paternity of the child had been established by legitimation prior to the child
reaching the age of 21. The ‘‘old’’ Section 309(a) of the INA 8 U.S.C. §1409(a),
is applicable to individuals who turned 18 on or before November 14, 1986,
and to individuals whose paternity had been established by legitimation
prior to that date. Individuals who were at least 15 on November 14, 1986,
but under the age of 18, could opt to have their claim determined in accor-
dance with the provisions of either the ‘‘old’’ or the ‘‘new’’ Section 309(a).

5. Birth Abroad Out of Wedlock to a U.S.-Citizen Mother

A person born abroad out of wedlock to a U.S.-citizen mother may acquire
U.S. citizenship under INA §309(c), 8 U.S.C. §1409(c), if the mother was a
U.S. citizen at the time of the person’s birth and the mother was physically
present in the United States or one of its outlying possessions for a contin-
uous period of one year prior to the person’s birth. The mother must be the
genetic parent of the person in order to transmit U.S. citizenship.

6. Stepchild vs. Adopted Child

INA §320(b), 8 U.S.C. §1431(b), provides that the automatic-acquisition-of-
citizenship provisions of INA §320(a), 8 U.S.C. §1431(b), ‘‘apply to a child
adopted by a United States citizen parent if the child satisfies the require-
ments applicable to adopted children under [INA §] 101(b)(1).’’ For pur-
poses of Section 320(a), the terms ‘‘child’’ and ‘‘parent’’ are defined by
INA §101(c), 8 U.S.C. §1101(c), which provides as follows:

(1) The term ‘‘child’’ means an unmarried person under twenty-one years of
age and includes a child legitimated under the law of the child’s residence or
domicile, or under the law of the father’s residence or domicile, whether in the
United States or elsewhere, and, except as otherwise provided in sections 320
and 321 of title III, a child adopted in the United States, if such legitimation or
adoption takes place before the child reaches the age of 16 years (except to the
extent that the child is described in subparagraph (E)(ii) or (F)(ii) of subsection
(b)(1)), and the child is in the legal custody of the legitimating or adopting
parent or parents at the time of such legitimation or adoption.

(2) The terms ‘‘parent’’, ‘‘father’’, and ‘‘mother’’ include in the case of a
posthumous child a deceased parent, father, and mother.

However, the plain language of this provision is silent and therefore
ambiguous as to whether it embraces the ‘‘stepchild-stepparent’’ relation-
ship. In its interpretation, the BIA has held that the terms ‘‘child’’ and
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‘‘parent’’ defined in the law do not encompass stepchildren and steppar-
ents. So a person born outside the United States cannot derive U.S. citizen-
ship under INA §320(a), 8 U.S.C. §1431(a), by virtue of his or her
relationship to a nonadoptive stepparent. See Matter of Guzman-Gomez,
24 I. & N. Dec. 824 (BIA 2009).

N O T E S A N D Q U E S T I O N S

1. Recall the facts and the outcome in Fiallo v. Bell, included in the discus-
sion of plenary power in Chapter 1. In that case, the Supreme Court
upheld Congress’s refusal to extend acquisition rights of a child born
out of wedlock through a U.S.-citizen child.

2. In Nguyen v. INS, 533 U.S. 53 (2001), the Supreme Court held that legit-
imation requirements for U.S.-citizen fathers, but not for citizen mothers,
did not offend principles of equal protection. See also Flores-Villar v. Uni-
ted States, 564 U.S. 53 (2011) (upholding a criminal conviction of a person
born out of wedlock to a U.S.-citizen father).

B. Derivation of U.S. Citizenship for Children of
Naturalized Parents

The children of naturalized U.S.-citizen parents may derive U.S. citizenship
under certain conditions. INA §322, 8 U.S.C. §1433. Prior to 2001, derivation
required the naturalization of both parents unless the couple was sepa-
rated. Langhorne v. Ashcroft, 377 F.3d 175 (2d Cir. 2004). After the Child
Citizenship Act of 2000, the naturalization of only one parent is necessary
to confer citizenship automatically on a child under the age of 18. In fact,
under the current rules, anyone who on or after February 27, 2001, was or is
under 18, unmarried, a lawful permanent resident, and in the legal and
physical custody of at least one U.S.-citizen parent, is automatically a U.S.
citizen. This is the case whether the lone U.S.-citizen parent became a cit-
izen by birth or naturalization. And this applies even if the child was
adopted, as long as the definition of child under INA §101(b), 8 U.S.C.
§1101(b), is met.

As unbelievable as it may seem, some individuals have acquired or
derived U.S. citizenship without knowing it. Why that important? Con-
sider this news article.
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Tyche Hendricks, Modesto Man Won’t Be
Deported, Citizenship OK’d

S.F. Chron. (May 21, 2009)

Douglas Centeno, 31, was released from an immigration jail in April
after a Chronicle story attracted fresh attention from immigration offi-
cials to his case. Now the government has abandoned its efforts to deport
Centeno, accepting the evidence that he is, in fact, a U.S. citizen. Cen-
teno’s case is the latest example of an increasingly common problem,
legal experts say: People wind up in immigration detention for months,
or years, trying to assemble evidence to show that they don’t belong
there in the first place.

‘‘If it’s not clear whether you are an immigrant or a citizen, the system is
set up to detain you,’’ said Holly Cooper, a professor at the UC Davis School
of Law. ‘‘The default is, you are an alien, and then from a remote detention
facility you have the burden to get documents, sometimes from people who
are deceased.’’

Citizenship is one of the most complex areas of law. . . . Some people
born abroad inherit U.S. citizenship from a parent or grandparent; others
gain it as children if their parents naturalize. Sometimes that citizenship is
difficult to trace or document.

That was what happened for Centeno, according to his attorney, Sin Yen
Ling of San Francisco’s Asian Law Caucus. Born in Nicaragua, Centeno
arrived in the United States legally as a 2-year-old. When he was 16, his
father became a naturalized U.S. citizen, and Centeno automatically
derived citizenship as well, though he never obtained a naturalization
certificate to prove it.

Legal immigrants who have been convicted of certain crimes face depor-
tation; citizens do not. And in recent years, local law enforcement agencies
have increased their cooperation with immigration officials, handing over
potentially deportable aliens.

Centeno landed in the custody of Immigration and Customs Enforce-
ment agents in December after serving time for assaulting an officer. Cen-
teno, who suffers from schizophrenia and bipolar disorder, was walking
down the street talking to himself when police stopped him. . . . Centeno
asked police to take him to a mental health center, and when he was
refused, he had a psychotic episode and struck [an officer].

‘‘Unfortunately, it snowballed into him being put in deportation pro-
ceedings,’’ said Ling. ‘‘It was a huge mishandling of someone with mental
health problems.’’

Centeno was locked up for four months. . . . [Immigration] Judge Lawrence
DiCostanzo ended the deportation case, noting that the evidence appears to
show that Centeno is a citizen.
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‘‘It’s a great ending for Douglas,’’ said Ling. ‘‘But the consequence of this
broken system is that it wrongfully deports U.S. citizens.’’

N O T E S A N D Q U E S T I O N S

1. What’s the lesson of this case? Some individuals in removal proceedings
may not know that they are U.S. citizens. When interviewing a client in
deportation proceedings, asking the client questions about family his-
tory that could confer citizenship on the client is critical. Douglas Cen-
teno entered the United States as a lawful immigrant and his father
became naturalized before Douglas turned 18. That made his claim to
citizenship rather straightforward, even though he and his father may
not have known that. However, some clients born abroad who have not
entered as lawful immigrants also may have derived citizenship through
a parent or grandparent.

2. Many individuals in removal proceedings do not have the benefit of
counsel to assess the possibility that they are U.S. citizens. Thus, as
Centeno’s attorney, Sing Yen Ling, confidently asserted, the current sys-
tem ‘‘wrongfully deports U.S. citizens.’’ And there is no way of knowing
just how many U.S. citizens are removed each year. ICE officials do not
recognize an obligation to determine citizenship themselves, especially
if the individual presents him- or herself as an alien.16

3. However, as the next story illustrates, sometimes ICE officials have suf-
ficient information to place them on notice that an individual being held
for removal may be a U.S. citizen and reasonable effort on their part has
the potential to confirm citizenship.

Susan Carroll, Houston Native Wrongly Deported for 85 Days:
Immigration Attorney Says Client Is Considering Lawsuit

Houston Chron. (Sept. 13, 2010)

Nearly three months after U.S. immigration officials dumped Luis
Alberto Delgado in Mexico despite his insistence that he is a U.S. citizen,
the 19-year-old was permitted to re-enter the country last weekend with the
U.S. government’s blessing. Delgado said U.S. Customs and Border Pro-
tection agents cleared him to return to the United States on Friday, roughly

16. See Deported Texas Teen Reunites with Family, USA Today (Jan. 7, 2012), at http://www.usatoday
.com/news/nation/story/2012-01-07/deported-texas-teen/52422110/1.
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85 days after he was detained by immigration officials and pressured to
sign papers that cleared the way for his removal to Mexico.

Steven Cribby, a spokesman for U.S. Customs and Border Protection,
declined to comment on Delgado’s case. On Monday in Houston, Delgado
said he was pondering a lawsuit against the U.S. government, calling his
case ‘‘an injustice.’’

U.S. Border Patrol agents detained Delgado after a traffic stop in South
Texas on June 17 and held him for eight hours, questioning him about his
citizenship. Delgado said he gave immigration agents a copy of his birth
certificate showing he was born at Houston’s Ben Taub Hospital, a state of
Texas identification card and a Social Security card.

Lack of fluency

But Delgado, who was raised in Mexico after his parents divorced, said
immigration agents were suspicious of him because he did not speak
English well, and insisted the paperwork he carried belonged to someone
else. Delgado said he eventually signed paperwork that resulted in his
removal to Mexico because he wanted to be released from immigration
custody, and thought he could fight his case from Houston.

‘‘I believe (the agents) discriminated against me because I didn’t speak
English,’’ he said. ‘‘If you don’t speak very well, I think they just assume
you’re Mexican.’’

Isaias Torres, a Houston immigration attorney who took Delgado’s case
pro bono, said he believes the U.S. government was ‘‘at best, very negli-
gent’’ in its handling of the case. U.S. immigration officials have faced
scrutiny in recent years over allegations that they have deported U.S. citi-
zens, including a high profile case of a mentally disabled Los Angeles man
who was lost for months in Mexico in 2007.

. . . Torres said the government should not tolerate discrimination against
U.S. citizens and legal immigrants who do not speak English fluently. ‘‘I don’t
believe this is an isolated incident,’’ Torres said. He said such cases will
become increasingly common because the U.S. government is deporting
parents with U.S.-born children. . . .

N O T E S A N D Q U E S T I O N S

1. What’s the difference between Douglas Centeno and Luis Alberto
Delgado? Both are citizens. Delgado was born in the United States. Cen-
teno was born in Nicaragua and may not have realized that he automat-
ically became a U.S. citizen when his father became a naturalized U.S.
citizen.
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2. Jacqueline Stevens’s study on the wrongful deportation of U.S. citizens
reveals alarming numbers:

. . . Because agencies ignore the scant protections immigration law pro-
vides respondents in deportation proceedings, the government of the Uni-
ted States has been misclassifying its own citizens as aliens and deporting
them for over 100 years. The U.S. Constitution and the civil rights laws in
effect since the 1960s suggest that the senseless and cruel practice of pro-
filing U.S. citizens for deportation because of their skin color, foreign birth,
or Hispanic last names would reside only in legal history textbooks,
alongside descriptions of legally-segregated railroad cars and the poll
tax. The truth is that the banishment, and in some cases kidnapping, of
U.S. citizens by immigration law enforcement agencies is continuing with
an alarming albeit underreported frequency. Recent data suggests that in
2010 well over 4,000 U.S. citizens were detained or deported as aliens,
raising the total since 2003 to more than 20,000, a figure that may strike
some as so high as to lack credibility. But the deportation laws and reg-
ulations in place since the late 1980s have been mandating detention and
deportation for hundreds of thousands of incarcerated people each year
without attorneys or, in many cases, administrative hearings. It would be
truly shocking if this did not result in the deportation of U.S. citizens.17

3. Like Delgado, Pedro Guzman was a U.S. citizen who was deported to
Mexico. After almost three months of foraging for food in garbage cans
and bathing in rivers, the developmentally disabled Guzman was found
by his relatives and was brought back to the United States. After the ordeal,
his mother sobbed: ‘‘They didn’t return me back my whole son. They
returned half my son to me. He isn’t normal.’’18 Pedro Guzman’s family
filed a civil suit against ICE and the Los Angeles County Sheriff’s Depart-
ment seeking damages. The case was settled for an undisclosed amount.

V. LOSS OF U.S. CITIZENSHIP

Any citizen of the United States can lose citizenship. Obviously, the con-
sequences are severe. Once citizenship is lost, the person becomes an alien
subject to the grounds of inadmissibility and removal.

17. Jacqueline Stevens, U.S. Government Unlawfully Detaining and Deporting U.S. Citizens as Aliens,
18 Va. J. Soc. Pol’y & L. 606 (2011).

18. Sam Quinones, Disabled Man Found After 89-day Ordeal; Pedro Guzman, a U.S. Citizen, Wandered
in Mexico After Being Wrongly Deported. Family, ACLU Criticize Immigration Officials, L.A. Times (Aug. 8,
2007).
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The two primary ways of losing citizenship are through revocation of
naturalization or expatriation. Only citizens who obtained citizenship
through naturalization are subject to the possibility of loss of citizenship
through revocation, or denaturalization as it is often called. However, all
citizens, including those born on U.S. soil, can lose citizenship through
expatriation.

A. Revocation of Naturalization

INA §340, 8 U.S.C. §1451, sets forth several grounds for revocation of nat-
uralization. For example, naturalization can be revoked if it was ‘‘illegally
procured’’ or if the person became a member of a proscribed organization
within five years of naturalization.

In the next case, the Supreme Court sustained an order of denaturaliza-
tion on the grounds of illegal procurement. What was the Court’s process
for determining illegal procurement?

Fedorenko v. United States

449 U.S. 490 (1981)

Justice MARSHALL delivered the opinion of the Court.
Section 340(a) of the Immigration and Nationality Act of 1952, 66 Stat.

260, as amended, 8 U.S.C. §1451(a), requires revocation of United States
citizenship that was ‘‘illegally procured or . . . procured by concealment of
a material fact or by willful misrepresentation.’’ The Government brought
this denaturalization action, alleging that petitioner procured his citizen-
ship illegally or by willfully misrepresenting a material fact. The District
Court entered judgment for petitioner, but the Court of Appeals reversed
and ordered entry of a judgment of denaturalization. We granted certiorari,
444 U.S. 1070, 100 S. Ct. 1013, 62 L. Ed. 2d 751, to resolve two questions:
whether petitioner’s failure to disclose, in his application for a visa to come
to this country, that he had served during the Second World War as an
armed guard at the Nazi concentration camp at Treblinka, Poland, ren-
dered his citizenship revocable as ‘‘illegally procured’’ or procured by will-
ful misrepresentation of a material fact, and if so, whether the District Court
nonetheless possessed equitable discretion to refrain from entering judg-
ment in favor of the Government under these circumstances.

Petitioner was born in the Ukraine in 1907. He was drafted into the
Russian Army in June 1941, but was captured by the Germans shortly
thereafter. After being held in a series of prisoner-of-war camps, petitioner
was selected to go to the German camp at Travnicki in Poland, where he
received training as a concentration camp guard. In September 1942, he
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was assigned to the Nazi concentration camp at Treblinka in Poland, where
he was issued a uniform and rifle and where he served as a guard during
1942 and 1943. The infamous Treblinka concentration camp was described
by the District Court as a ‘‘human abattoir’’ at which several hundred
thousand Jewish civilians were murdered.

After an armed uprising by the inmates at Treblinka led to the closure of
the camp in August 1943, petitioner was transferred to a German labor
camp at Danzig and then to the German prisoner-of-war camp at Poelitz,
where he continued to serve as an armed guard. Petitioner was eventually
transferred to Hamburg where he served as a warehouse guard. Shortly
before the British forces entered that city in 1945, petitioner discarded his
uniform and was able to pass as a civilian. For the next four years, he
worked in Germany as a laborer.

In 1948, Congress enacted the Displaced Persons Act (DPA or Act), 62
Stat. 1009, to enable European refugees driven from their homelands by the
war to emigrate to the United States without regard to traditional immi-
gration quotas. The Act’s definition of ‘‘displaced persons’’ eligible for
immigration to this country specifically excluded individuals who had
‘‘assisted the enemy in persecuting civil[ians]’’ or had ‘‘voluntarily assisted
the enemy forces . . . in their operations. . . .’’ Section 10 of the DPA, 62 Stat.
1013, placed the burden of proving eligibility under the Act on the person
seeking admission and provided that ‘‘[a]ny person who shall willfully
make a misrepresentation for the purpose of gaining admission into the
United States as an eligible displaced person shall thereafter not be admis-
sible into the United States.’’

The Act established an elaborate system for determining eligibility for
displaced person status. Each applicant was first interviewed by represen-
tatives of the International Refugee Organization of the United Nations
(IRO) who ascertained that the person was a refugee or displaced person.
The applicant was then interviewed by an official of the Displaced Persons
Commission, who made a preliminary determination about his eligibility
under the DPA. The final decision was made by one of several State Depart-
ment vice consuls, who were specially trained for the task and sent to
Europe to administer the Act. Thereafter, the application was reviewed
by officials of the Immigration and Naturalization Service (INS) to make
sure that the applicant was admissible into the United States under the
standard immigration laws.

In October 1949, petitioner applied for admission to the United States as
a displaced person. Petitioner falsified his visa application by lying about
his wartime activities. He told the investigators from the Displaced Persons
Commission that he had been a farmer in Sarny, Poland, from 1937 until
March 1942, and that he had then been deported to Germany and forced to
work in a factory in Poelitz until the end of the war, when he fled to
Hamburg. Petitioner told the same story to the vice consul who reviewed
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his case and he signed a sworn statement containing these false representa-
tions as part of his application for a DPA visa. Petitioner’s false statements
were not discovered at the time and he was issued a DPA visa, and sailed to
the United States where he was admitted for permanent residence. He took
up residence in Connecticut and for three decades led an uneventful and
law-abiding life as a factory worker.

In 1969, petitioner applied for naturalization at the INS office in Hart-
ford, Conn. Petitioner did not disclose his wartime service as a concentra-
tion camp armed guard in his application, and he did not mention it in his
sworn testimony to INS naturalization examiners. The INS examiners took
petitioner’s visa papers at face value and recommended that his citizenship
application be granted. On this recommendation, the Superior Court of
New Haven County granted his petition for naturalization and he became
an American citizen on April 23, 1970.

Seven years later, after petitioner had moved to Miami Beach and
become a resident of Florida, the Government filed this action in the United
States District Court for the Southern District of Florida to revoke peti-
tioner’s citizenship. The complaint alleged that petitioner should have
been deemed ineligible for a DPA visa because he had served as an
armed guard at Treblinka and had committed crimes or atrocities against
inmates of the camp because they were Jewish. The Government charged
that petitioner had willfully concealed this information both in applying for
a DPA visa and in applying for citizenship, and that therefore petitioner
had procured his naturalization illegally or by willfully misrepresenting
material facts. The Government’s witnesses at trial included six survivors
of Treblinka who claimed that they had seen petitioner commit specific acts
of violence against inmates of the camp. Each witness made a pretrial
identification of petitioner from a photo array that included his 1949 visa
photograph, and three of the witnesses made courtroom identifications.
The Government also called as a witness Kempton Jenkins, a career foreign
service officer who served in Germany after the war as one of the vice
consuls who administered the DPA. Jenkins had been trained to administer
the Act and had reviewed some 5,000 visa applications during his tour of
duty. . . . Without objection from petitioner, Jenkins was proffered by the
Government and accepted by the court, as an expert witness on the inter-
pretation and application of the DPA. . . .

Jenkins testified that the vice consuls made the final decision about an
applicant’s eligibility for displaced person status. He indicated that if there
had been any suggestion that an applicant ‘‘had served or been involved in’’
a concentration camp, processing of his application would have been sus-
pended to permit a thorough investigation. . . . If it were then determined
that the applicant had been an armed guard at the camp, he would have
been found ineligible for a visa as a matter of law. . . . . Jenkins explained
that service as an armed guard at a concentration camp brought the
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applicant under the statutory exclusion of persons who ‘‘assisted the enemy
in persecuting civil[ians],’’ regardless of whether the applicant had not
volunteered for service or had not committed atrocities against inmates. . . .
Jenkins emphasized that this interpretation of the Act was ‘‘uniformly’’
accepted by the vice-consuls, and that furthermore, he knew of no case in
which a known concentration camp guard was found eligible for a
DPA visa. . . . Jenkins also described the elaborate system that was used to
screen visa applicants and he testified that in interviewing applicants, the
vice consuls bent over backwards in interrogating each person to make sure
the applicant understood what he was doing. . . .

Petitioner took the stand in his own behalf. He admitted his service as an
armed guard at Treblinka and that he had known that thousands of Jewish
inmates were being murdered there. . . . Petitioner claimed that he was forced
to serve as a guard and denied any personal involvement in the atrocities
committed at the camp . . . ; he insisted that he had merely been a perimeter
guard. Petitioner admitted, however, that he had followed orders and shot in
the general direction of escaping inmates during the August 1943 uprising
that led to closure of the camp. . . . Petitioner maintained that he was a pris-
oner of war at Treblinka, although he admitted that the Russian armed
guards significantly outnumbered the German soldiers at the camp, that
he was paid a stipend and received a good service stripe from the Germans,
and that he was allowed to leave the camp regularly but never tried to
escape. . . . Finally, petitioner conceded that he deliberately gave false state-
ments about his wartime activities to the investigators from the Displaced
Persons Commission and to the vice consul who reviewed his visa
application. . . .

The District Court entered judgment in favor of petitioner. . . . The court
found that petitioner had served as an armed guard at Treblinka and that
he lied about his wartime activities when he applied for a DPA visa in 1949.
The court found, however, that petitioner was forced to serve as a guard.
The court concluded that it could credit neither the Treblinka survivors’
identification of petitioner nor their testimony, and it held that the Gov-
ernment had not met its burden of proving that petitioner committed war
crimes or atrocities at Treblinka.

. . .
The court concluded that petitioner did not come under the DPA’s

exclusion of persons who had assisted in the persecution of civilians
because he had served involuntarily. Second, the court found that although
disclosure of petitioner’s service as a Treblinka guard ‘‘certainly would’’ have
prompted an investigation into his activities, the Government had failed to
prove that such an inquiry would have uncovered any additional facts war-
ranting denial of petitioner’s application for a visa. . . . As an alternative basis
for its decision, the District Court held that even assuming that petitioner had
misrepresented ‘‘material’’ facts, equitable and mitigating circumstances
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required that petitioner be permitted to retain his citizenship. Specifically,
the court relied on its finding that the evidence that petitioner had com-
mitted any war crimes or atrocities at Treblinka was inconclusive, as well as
the uncontroverted evidence that he had been responsible and law-abiding
since coming to the United States. The District Court suggested that this
Court had not previously considered the question whether a district court
has discretion to consider the equities in a denaturalization case. The court
reasoned that since naturalization courts have considered the equities in
determining whether citizenship should be granted, similar discretion
should also be available in denaturalization proceedings.

The Court of Appeals for the Fifth Circuit reversed and remanded the
case with instructions to enter judgment for the Government and to cancel
petitioner’s certificate of citizenship. . . .

. . .
[O]ur decisions have recognized that the right to acquire American cit-

izenship is a precious one and that once citizenship has been acquired, its
loss can have severe and unsettling consequences. . . . [T]he Government
‘‘carries a heavy burden of proof in a proceeding to divest a naturalized
citizen of his citizenship.’’ Costello v. United States, supra, 365 U.S. at 269,
81 S. Ct., at 536. The evidence justifying revocation of citizenship must be
‘‘‘clear, unequivocal, and convincing’’’ and not leave ‘‘‘the issue in doubt.’’’
Schneiderman v. United States, supra, 320 U.S. at 125, 63 S. Ct., at 1336
(quoting Maxwell Land-Grant Case, 121 U.S. 325, 381, 7 S. Ct. 1015, 1028, 30
L. Ed. 949 (1887)). Any less exacting standard would be inconsistent with
the importance of the right that is at stake in a denaturalization
proceeding. . . .

At the same time, our cases have also recognized that there must be
strict compliance with all the congressionally imposed prerequisites to the
acquisition of citizenship. Failure to comply with any of these conditions
renders the certificate of citizenship ‘‘illegally procured,’’ and naturaliza-
tion that is unlawfully procured can be set aside. . . . ‘‘An alien who seeks
political rights as a member of this Nation can rightfully obtain them only
upon terms and conditions specified by Congress. . . . No alien has the
slightest right to naturalization unless all statutory requirements are com-
plied with; and every certificate of citizenship must be treated as granted
upon condition that the government may challenge it . . . and demand its
cancellation unless issued in accordance with such requirements.’’ United
States v. Ginsberg, supra, at 474-475, 37 S. Ct., at 425. . . .

Petitioner does not and, indeed, cannot challenge the Government’s
contention that he willfully misrepresented facts about his wartime activ-
ities when he applied for a DPA visa in 1949. Petitioner admitted at trial
that he ‘‘willingly’’ gave false information in connection with his applica-
tion for a DPA visa so as to avoid the possibility of repatriation to the Soviet

306 Chapter 4 Citizenship



Union. . . . Thus, petitioner falls within the plain language of the DPA’s
admonition that ‘‘[a]ny person who shall willfully make a misrepresenta-
tion for the purposes of gaining admission into the United States as an
eligible displaced person shall thereafter not be admissible into the United
States.’’ 62 Stat. 1013. This does not, however, end our inquiry, because we
agree with the Government that this provision only applies to willful mis-
representations about ‘‘material’’ facts.

The first issue we must examine then, is whether petitioner’s false state-
ments about his activities during the war, particularly the concealment of
his Treblinka service, were ‘‘material.’’ At the outset, we must determine
the proper standard to be applied in judging whether petitioner’s false
statements were material. Both petitioner and the Government have
assumed, as did the District Court and the Court of Appeals, that materi-
ality under the above-quoted provision of the DPA is governed by the
standard announced in Chaunt v. United States, 364 U.S. 350, 81 S. Ct.
147, 5 L. Ed. 2d 120 (1960). But we do not find it so obvious that the Chaunt
test is applicable here. In that case, the Government charged that Chaunt
had procured his citizenship by concealing and misrepresenting his record
of arrests in the United States in his application for citizenship, and that the
arrest record was a ‘‘material’’ fact within the meaning of the denaturaliza-
tion statute. Thus, the materiality standard announced in that case per-
tained to false statements in applications for citizenship, and the arrests
that Chaunt failed to disclose all took place after he came to this country.
The case presented no question concerning the lawfulness of his initial
entry into the United States. In the instant case, however, the events on
which the Government relies in seeking to revoke petitioner’s citizenship
took place before he came to this country and the Government is seeking to
revoke petitioner’s citizenship because of the alleged unlawfulness of his
initial entry into the United States.

Although the complaint charged that petitioner misrepresented facts
about his wartime activities in both his application for a visa and his appli-
cation for naturalization, both the District Court and the Court of Appeals
focused on the false statements in petitioner’s application for a visa. Thus,
under the analysis of both the District Court and the Court of Appeals, the
misrepresentation that raises the materiality issue in this case was
contained in petitioner’s application for a visa. These distinctions plainly
raise the important question whether the Chaunt test for materiality of
misrepresentations in applications for citizenship also applies to false state-
ments in visa applications.

It is, of course, clear that the materiality of a false statement in a visa
application must be measured in terms of its effect on the applicant’s
admissibility into this country. See United States v. Rossi, 299 F.2d 650,
652 (CA9 1962). At the very least, a misrepresentation must be considered
material if disclosure of the true facts would have made the applicant
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ineligible for a visa. Because we conclude that disclosure of the true facts
about petitioner’s service as an armed guard at Treblinka would, as a
matter of law, have made him ineligible for a visa under the DPA, we
find it unnecessary to resolve the question whether Chaunt’s materiality
test also governs false statements in visa applications. Section 2(b) of the
DPA, 62 Stat. 1009, by incorporating the definition of ‘‘[p]ersons who will
not be [considered displaced persons]’’ contained in the Constitution of the
IRO, specifically provided that individuals who ‘‘assisted the enemy in
persecuting civil[ians]’’ were ineligible for visas under the Act. Jenkins
testified that petitioner’s service as an armed guard at a concentration
camp — whether voluntary or not — made him ineligible for a visa
under this provision. Jenkins’ testimony was based on his firsthand
experience as a vice consul in Germany after the war reviewing
DPA visa applications. Jenkins also testified that the practice of the vice
consuls was to circulate among the other vice consuls the case files of any
visa applicant who was shown to have been a concentration camp armed
guard. Thus, Jenkins and the other vice consuls were particularly well
informed about the practice concerning the eligibility of former camp
guards for DPA visas.

The District Court evidently agreed that a literal interpretation of the
statute would confirm the accuracy of Jenkins’ testimony. But by constru-
ing §2(a) as only excluding individuals who voluntarily assisted in the
persecution of civilians, the District Court was able to ignore Jenkins’
uncontroverted testimony about how the Act was interpreted by the offi-
cials who administered it. The Court of Appeals evidently accepted the
District Court’s construction of the Act since it agreed that the Government
had failed to show that petitioner was ineligible for a DPA visa. Because we
are unable to find any basis for an ‘‘involuntary assistance’’ exception in
the language of §2(a), we conclude that the District Court’s construction of
the Act was incorrect. The plain language of the Act mandates precisely the
literal interpretation that the District Court rejected: an individual’s service
as a concentration camp armed guard — whether voluntary or invol-
untary — made him ineligible for a visa. That Congress was perfectly capa-
ble of adopting a ‘‘voluntariness’’ limitation where it felt that one was
necessary is plain from comparing §2(a) with §2(b), which excludes only
those individuals who ‘‘voluntarily assisted the enemy forces . . . in their
operations. . . .’’ Under traditional principles of statutory construction, the
deliberate omission of the word ‘‘voluntary’’ from §2(a) compels the conclu-
sion that the statute made all those who assisted in the persecution of civi-
lians ineligible for visas. . . . As this Court has previously stated: ‘‘We are not
at liberty to imply a condition which is opposed to the explicit terms of the
statute. . . . To [so] hold . . . is not to construe the Act but to amend it.’’ Detroit
Trust Co. v. The Thomas Barlum, 293 U.S. 21, 38, 55 S. Ct. 31, 36, 79 L. Ed. 176
(1934). See FTC v. Sun Oil Co., 371 U.S. 505, 514-515, 83 S. Ct. 358, 364-365,
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9 L. Ed. 2d 466 (1963). Thus, the plain language of the statute and Jenkins’
uncontradicted and unequivocal testimony leave no room for doubt that if
petitioner had disclosed the fact that he had been an armed guard at Tre-
blinka, he would have been found ineligible for a visa under the DPA. This
being so, we must conclude that petitioner’s false statements about his
wartime activities were ‘‘willful[l] [and material] misrepresentation[s]
[made] for the purpose of gaining admission into the United States as an
eligible displaced person.’’ 62 Stat. 1013. Under the express terms of the
statute, petitioner was ‘‘thereafter not . . . admissible into the United
States.’’

Our conclusion that petitioner was, as a matter of law, ineligible for a
visa under the DPA makes the resolution of this case fairly straightforward.
As noted, our cases have established that a naturalized citizen’s failure to
comply with the statutory prerequisites for naturalization renders his cer-
tificate of citizenship revocable as ‘‘illegally procured’’ under 8 U.S.C.
§1451(a). In 1970, when petitioner filed his application for and was admit-
ted to citizenship, §§316(a) and 318 of the Immigration and Nationality Act
of 1952, 8 U.S.C. §§1427(a) and 1429, required an applicant for citizenship to
be lawfully admitted to the United States for permanent residence. Lawful
admission for permanent residence in turn required that the individual
possess a valid unexpired immigrant visa. At the time of petitioner’s initial
entry into this country, §13(a) of the Immigration and Nationality Act of 1924,
ch. 190, 43 Stat. 153, 161 (repealed in 1952), provided that ‘‘[n]o immigrant
shall be admitted to the United States unless he (1) has an unexpired immi-
gration visa. . . .’’ The courts at that time consistently held that §13(a) required
a valid visa and that a visa obtained through a material misrepresentation was
not valid. . . . Section 10 of the DPA, 62 Stat. 1013, provided that ‘‘all immi-
gration laws, . . . shall be applicable to . . . eligible displaced . . . persons
who apply to be or who are admitted into the United States pursuant to
this Act.’’ And as previously noted, petitioner was inadmissible into this
country under the express terms of the DPA. Accordingly, inasmuch as
petitioner failed to satisfy a statutory requirement which Congress has
imposed as a prerequisite to the acquisition of citizenship by naturaliza-
tion, we must agree with the Government that petitioner’s citizenship must
be revoked because it was ‘‘illegally procured.’’ . . . In the lexicon of our
cases, one of the ‘‘jurisdictional facts upon which the grant [of citizenship]
is predicated,’’ Johannessen v. United States, supra, 225 U.S., at 240, 32 S.
Ct., at 616, was missing at the time petitioner became a citizen. This con-
clusion would lead us to affirm on statutory grounds (and not on the basis
of our decision in Chaunt), the judgment of the Court of Appeals.

Petitioner argues, however, that in a denaturalization proceeding, a
district court has discretion to consider the equities in determining whether
citizenship should be revoked. This is the view adopted by the District
Court but rejected by the Court of Appeals. It is true, as petitioner notes,
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that this Court has held that a denaturalization action is a suit in
equity. . . . Petitioner further points to numerous cases in which the courts
have exercised discretion in determining whether citizenship should be
granted. . . . Petitioner would therefore have us conclude that similar dis-
cretion should be available to a denaturalization court to weigh the equities
in light of all the circumstances in order to arrive at a solution that is just
and fair. He then argues that if such power exists, the facts of this case,
particularly his record of good conduct over the past 29 years and the
reasonable doubts about some of the allegations in the Government’s com-
plaint, all weigh in favor of permitting him to retain his citizenship.

Although petitioner presents this argument with respect to revocation
of citizenship procured through willful misrepresentation of material facts,
we assume that petitioner believes that courts should also be allowed to
weigh the equities in deciding whether to revoke citizenship that was ‘‘ille-
gally procured,’’ which is our holding in this case. We agree with the Court
of Appeals that district courts lack equitable discretion to refrain from
entering a judgment of denaturalization against a naturalized citizen
whose citizenship was procured illegally or by willful misrepresentation
of material facts. Petitioner is correct in noting that courts necessarily and
properly exercise discretion in characterizing certain facts while determin-
ing whether an applicant for citizenship meets some of the requirements for
naturalization. But that limited discretion does not include the authority to
excuse illegal or fraudulent procurement of citizenship. As the Court of
Appeals stated: ‘‘Once it has been determined that a person does not qualify
for citizenship, . . . the district court has no discretion to ignore the defect and
grant citizenship.’’ 597 F.2d, at 954. By the same token, once a district court
determines that the Government has met its burden of proving that a nat-
uralized citizen obtained his citizenship illegally or by willful misrepresen-
tation, it has no discretion to excuse the conduct. Indeed, contrary to the
District Court’s suggestion, this issue has been settled by prior decisions
of this Court.

In case after case, we have rejected lower court efforts to moderate or
otherwise avoid the statutory mandate of Congress in denaturalization
proceedings. For example, in United States v. Ness, 245 U.S. 319, 38 S.
Ct. 118, 62 L. Ed. 321 (1917), we ordered the denaturalization of an
individual who ‘‘possessed the personal qualifications which entitled
aliens to admission and to citizenship,’’ id., at 321, 38 S. Ct., at 119, but
who had failed to file a certificate of arrival as required by statute. We
explained that there was ‘‘no power . . . vested in the naturalization court
to dispense with this requirement. . . . We repeat here what we said in one
of these earlier cases: An alien who seeks political rights as a member of this
Nation can rightfully obtain them only upon the terms and conditions
specified by Congress. Courts are without authority to sanction changes
or modifications; their duty is rigidly to enforce the legislative will in
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respect of a matter so vital to the public welfare.’’ United States v. Ginsberg,
243 U.S., at 474-475, 37 S. Ct., at 425. See Maney v. United States, 278 U.S., at
22-23, 49 S. Ct., at 15-16; Johannessen v. United States, 225 U.S., at 241-242,
32 S. Ct., at 616-617.

In sum, we hold that petitioner’s citizenship must be revoked under 8
U.S.C. §1451(a) because it was illegally procured. Accordingly, the judg-
ment of the Court of Appeals is affirmed. So ordered.

N O T E S A N D Q U E S T I O N S

1. After this decision, Fedorenko was stripped of his citizenship and
deported. Should he have obtained lawful permanent resident status
in the first place?

2. John Demjanjuk suffered a similar fate after years of court battles. He
was deported to Germany, where he was convicted as an accessory to the
murder of 28,060 Jews while acting as a guard at a Nazi extermination
camp in Poland. At the age of 91, he died pending appeal of his
conviction.

3. What is the purpose of stripping citizenship and deporting an individual
after decades of residence in the United States? Are you troubled by the
number of years that elapsed between the time of admission and
denaturalization?

4. Given the time span, the government’s evidentiary burden can be quite
challenging in Nazi war criminal cases. That was evident in United
States v. Lindert, 907 F. Supp. 1114 (N.D. Ohio 1995). There, the district
court found that the government ‘‘presented no evidence that Lindert
ever fired his gun or took any other action hostile to any prisoner. In fact,
Lindert credibly testified that he never touched a prisoner or partici-
pated in brutalities against any prisoners. Furthermore, there is no
evidence that Lindert engaged in any of the decision-making surround-
ing the operations of the camp or the treatment of its prisoners.’’ There-
fore, the court ruled against the government.

Under the denaturalization statute (8 U.S.C. §1451), citizenship can be
revoked through civil or criminal proceedings. Most denaturalization pro-
ceedings have been civil, and the Supreme Court has made clear that the
showing required in a civil proceeding is high. The government must prove
by clear and convincing evidence that the naturalized citizen willfully mis-
represented or concealed a material fact and procured citizenship as a
result of the misrepresentation or concealment. Kungys v. United States,
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485 U.S. 759, 767 (1988) (another Nazi war criminal case). The materiality
requirement is an important limitation for two reasons: (1) it excludes
denaturalization for minor misstatements and inconsistences, and (2) it
limits executive power. Under the denaturalization statute, courts lack
discretion once the grounds for denaturalization are proven. But judges
have exercised oversight in determining whether the alleged misstate-
ments are ‘‘material,’’ and have used the materiality requirement to limit
civil denaturalization power. The materiality hurdle also makes the gov-
ernment’s burden of proof much higher, and thus discourages pursuit of
denaturalization proceedings in the first place.

Compare the next two cases, which involve denaturalization through
criminal proceedings. Do these two courts require materiality in the
criminal context?

United States v. Munyenyezi

781 F.3d 532 (1st Cir. 2015)

THOMPSON, Circuit Judge.

Overview

Man’s inhumanity to man is limitless. Any doubt, just recall the 1994
genocide in Rwanda. Over the course of 100 days, roving bands of Hutus
(Rwanda’s majority ethnic group) slaughtered hundreds of thousands of
their countrymen, most of them Tutsis (a minority group long-dominant in
Rwanda). Some of the crazed killers belonged to the Interahamwe, the
dreaded militia of a Hutu political party known by the initials, MRND.
About 7,000 Rwandans died each day, often butchered by machete-wield-
ing Interahamwes at roadblocks set up to catch fleeing Tutsis. And these
killers didn’t just kill — they raped, tortured, and disfigured too.

Now meet Beatrice Munyenyezi, a Hutu from Rwanda. She spent the
genocide months (pregnant with twin girls) living at the Hotel Ihuriro in
Butare, Rwanda — a hotel managed by her husband, Shalom Ntahobali,
and owned by her mother-in-law, Pauline Nyiramasuhuko. Ntahobali
and Nyiramasuhuko were no ordinary hoteliers, however. He was an Inter-
ahamwe leader who manned a notorious roadblock in front of the hotel.
She was a high-powered minister in Rwanda’s MRND government who
kicked-off the killing frenzy there by telling the party’s devotees that all
Tutsi ‘‘cockroaches’’ must die. And Hutu thugs ultimately massacred more
than 100,000 Tutsis in and around Butare.

Munyenyezi fled to Kenya in the genocide’s waning days. Hoping to
come to the United States as a refugee, she filled out immigration form I-590
in 1995, writing ‘‘none’’ when asked to list ‘‘political, professional or social
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organizations’’ that she had been a member of or affiliated with since her
‘‘16th birthday.’’ She also affirmed there that she had neither committed a
crime of moral turpitude nor persecuted people on grounds of race, reli-
gion, or politics. Asked on another form whether she was personally
affected by the ‘‘atrocities’’ in Rwanda — ‘‘Were you a victim? A witness?
Were you otherwise involved?’’ — she simply wrote ‘‘family members dis-
appeared.’’ And she answered ‘‘no’’ to the question whether she either had
a hand in killing or injuring persons during the genocide or had encour-
aged others to do so. The government approved her papers in 1996, and she
moved to the United States in 1998.

About a year later Munyenyezi applied to change her status to lawful
permanent resident. One question on her application asked her to jot down
her ‘‘present and past membership in or affiliation with every political
organization, association, . . . party, club, society or similar group’’ since turn-
ing 16. She wrote ‘‘none.’’ She also checked ‘‘no’’ in answer to the questions
whether she had ever committed a crime of moral turpitude and whether she
had anything to do with genocide or with killing or injuring persons because
of their race, ethnicity, religion, or politics. The government approved her
application in 2001.

In 2003 Munyenyezi applied for naturalization as an American citizen,
declaring that the answers in her form N-400 — a naturalization form —
were truthful. Answers on that form included that she had (a) never been
associated with any organization, party, club, or the like; (b) never done a
crime leading to her arrest or conviction; and (c) never lied to or misled
federal officials to get immigration benefits. She became a naturalized cit-
izen later that year.

In 2006 Munyenyezi testified at an international criminal court — com-
monly called the ICTR — as a witness for her husband (he was being pros-
ecuted for his role in the Rwandan genocide). There she said that she saw
no roadblock near her family’s hotel or dead bodies in Butare, and she also
said that her husband was no génocidaire. Just a few short months after she
testified, the federal government pulled her immigration file to check for
any illegalities.

Convinced that she had concealed her role in the Rwandan genocide —
her part in the killings and rapes at the roadblock next to the Hotel Ihuriro,
and her ties to the MRND and the Interahamwe — federal prosecutors later
indicted Munyenyezi in 2010 on two counts of procuring citizenship ille-
gally by making false statements to the government. See 18 U.S.C. §§1425(a)
and (b). Her first trial ended in a hung jury. A second trial resulted in
convictions. Using the 2002 edition of the federal sentencing guidelines,
the judge then sentenced her to two concurrent 120-month prison terms.

On appeal Munyenyezi challenges the sufficiency of the proof against
her, contests an evidentiary ruling, alleges prosecutorial misconduct, and
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questions the reasonableness of her sentence. We address each issue in
turn, presenting only those facts needed to put matters into perspective.
And at the end of it all, we find no reason to reverse.

Sufficiency of the Evidence

As promised, we lead off with Munyenyezi’s claim that the evidence is
insufficient for a sensible jury to believe beyond a reasonable doubt that she
infracted sections 1425(a) and (b). Hers is an uphill fight, however. See, e.g.,
Polanco, 634 F.3d at 45. Reviewing the record de novo — because (as the
government concedes) she preserved the argument below — and taking
the evidence and reasonable inferences in the light most helpful to the
prosecution, we see whether she has shown (as she must) that no rational
jury could have convicted her. See id. And so doing, we take special care to
remember our long list of ‘‘cannots’’: we cannot reweigh the evidence,
second-guess the jury on credibility issues (actually, we must assume it
resolved credibility disputes consistent with the verdict), or consider the
relative merits of her theories of innocence (because what matters is not
whether a jury reasonably could have acquitted but whether it could have
found guilt beyond a reasonable doubt). See id.; see also United States v.
Acosta-Colón, 741 F.3d 179, 191 (1st Cir. 2013).

Section 1425(a) makes it a crime for a person to ‘‘knowingly procure[ ] or
attempt[ ] to procure . . . citizenship’’ illegally. One way to do that is to make
false statements in a naturalization application. See 18 U.S.C. §1001(a). And —
according to our judicial superiors — there are ‘‘four independent require-
ments’’ for a section 1425(a) crime: ‘‘the naturalized citizen must have mis-
represented or concealed some fact, the misrepresentation or concealment
must have been willful, the fact must have been material, and the naturalized
citizen must have procured citizenship as a result of the misrepresentation or
concealment.’’ Kungys v. United States, 485 U.S. 759, 767, 108 S. Ct. 1537, 99 L.
Ed. 2d 839 (1988); see also United States v. Mensah, 737 F.3d 789, 808-09 (1st Cir.
2013) (discussing Kungys in exquisite detail). Section 1425(a)’s next-door
neighbor, section 1425(b), makes it a crime for a person to ‘‘knowingly . . .
procure . . . naturalization . . . or citizenship’’ that she is not entitled to. One
must have good moral character to be eligible for citizenship, of course. See
8 U.S.C. §1427(a). And two of the many things that negate good character are
(unsurprisingly) helping commit genocide, see 8 U.S.C. §1101(f)(9), and mak-
ing materially false statements to score immigration or naturalization benefits,
see id. §1101(f)(6).

Viewed from a prosecution-friendly perspective, the record in Munye-
nyezi’s case is a bone-chilling read. Consider the following examples, taken
from the testimony of government witnesses:

Richard Kamanzi told the jury that in March 1994 (about a month before
the genocide, when he was 15 years old) he saw Munyenyezi (he had seen
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her before) decked out in MRND clothing, hanging out with 45 other
MRNDers near the Hotel Ihuriro. He did not see her during the genocide,
though.

But Vestine Nyiraminani did. She testified that in April 1994 she and her
sister got stopped at the roadblock near the Hotel Ihuriro. An ‘‘Intera-
hamwe named Beatrice’’ — a person Nyiraminani knew was married to
Shalom Ntahobali — asked for IDs. Seeing that their cards identified
them as Tutsis, Munyenyezi ordered them to sit at the side of the road
with other Tutsis. A half hour later, soldiers marched them into the
woods. One of the thugs then plunged a knife into Nyiraminani’s sister’s
head. Nyiraminani escaped. But she never saw her sister again.

Jean Paul Rutaganda testified about a time in April 1994 when (as a 15
year old) he and some other Tutsis hid at an Episcopal school near the Hotel
Ihuriro. Rutaganda spotted Munyenyezi (he knew her by name) at the
roadblock with Interahamwes, wearing an MRND uniform, asking for
identity cards, and writing in a notebook. ‘‘She was counting,’’ Rutaganda
said, ‘‘registering dead Tutsis and others who were not yet dead.’’ Tutsis, he
added, ‘‘were killed day and night’’ in the nearby forest — something he
knew from the ‘‘screaming’’ and the ‘‘crying.’’

Tutsi Consolee Mukeshimana also saw Munyenyezi around this time.
Mukeshimana had seen her before (at Mukeshimana’s sister’s house). And
at the roadblock Mukeshimana watched a fatigues-wearing Munyenyezi
check IDs and lead Tutsis to other ‘‘Interahamwe so they could get killed.’’

Desperate to leave Butare because of the killing, Tutsi Vincent Sibomana
tried to run but got detained at the roadblock. Munyenyezi asked for an ID.
He knew who she was because he had seen her buy beer at a store where he
had worked. And he had also seen an MRND-shirt-wearing Munyenyezi
walking around Butare. Anyhow, Sibomana was too young to have an ID
card, apparently (he was only 14). An irate Interahamwe hit his head with a
rifle butt. And he fell into a ditch. More Tutsis were there. ‘‘Beatrice’’ — to
quote Sibomana’s testimony — then told the other Interahamwes to ‘‘kill[ ]’’
them all. Sibomana bolted. But he saw and heard Tutsis ‘‘being killed,’’
hacked by ‘‘machetes’’ and bludgeoned with ‘‘clubs.’’

From this evidence a rational jury could conclude that Munyenyezi lied
on her form N-400 — using ‘‘no’’ answers to hide her Interahamwe mem-
bership, her role in persecuting Tutsis, and her penchant for peddling
untruths to get into America. She sees two ways around this. Neither
way works.

One is her theory that the witnesses had zero credibility. They just
made stuff up, she says, thinking they would be hailed as ‘‘heros’’ in
Rwanda for putting a Hutu behind bars. Some witnesses were only in
their teens when the killing started, she stresses — the apparent intended
inference being that they were too young to remember important details
about what had happened. And culturally, she writes, the witnesses are
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inclined to saying whatever authority figures — like ‘‘jurors’’ — want to
hear. Plus, she adds, in pushing their ‘‘stock’’ storyline, none of them iden-
tified her in court and some of them did not know details like whether she
had children or what part of Rwanda she came from. Her theory fails,
though, and for a simple reason. Munyenyezi’s lawyer hit the credibility
theme hard below — during his powerful opening statement, his spirited
cross-examination of witnesses, his energetic evidence presentation
(involving testimony from a counter-expert about pressures Rwandans
feel to testify a certain way), and his hard-charging summation. But the
jury did not buy it. And (again) credibility choices and evidence-weighing
are for juries, not for reviewing courts. See Polanco, 634 F.3d at 45; see gen-
erally United States v. Nascimento, 491 F.3d 25, 46 (1st Cir. 2007) (stressing
that ‘‘[s]ifting through conflicting testimony and determining where the
truth lies is the sort of work that falls squarely within the jury’s province’’).

Munyenyezi’s other way is her claim that the evidence showed only her
‘‘mere presence’’ at the roadblock, which, she reminds us, is not enough to
convict. But reading the record as required — afresh, and in the light most
agreeable to the government — we think a level-headed jury could find that
she wasn’t simply in the wrong place at the wrong time. Far from it —
dressed as an Interahamwe, she personally inspected IDs at the checkpoint,
separated those who would live from those who would die (and die grue-
somely), and kept records of the ghastly going-ons. And that sinks her
‘‘mere presence’’ claim. See generally United States v. Echeverri, 982 F.2d
675, 678 (1st Cir. 1993) (noting that a ‘‘‘mere presence’ argument will fail
in situations where the ‘mere’ is lacking’’).

. . .

Evidentiary Ruling

During opening statements defense counsel claimed that Munyenyezi
‘‘couldn’t read or write English’’ when she came to America. And then he
said — most importantly for our purposes — that ‘‘we’ll have to speculate
who was translating [the immigration] documents for her in Kenya when
they were filling out those forms all in English.’’

Days later the prosecutor told the judge that he wanted to admit
excerpts of Munyenyezi’s testimony before the ICTR — appearing there
on her husband’s behalf, she denied seeing a roadblock near the Hotel
Ihuriro or dead bodies in Butare, and she disclaimed knowing her husband
was a génocidaire. The defense responded with a motion in limine, arguing
that the ICTR evidence should be kept out as other bad acts to prove
character (her propensity to lie about genocide), and even if not, that the
danger of unfair prejudice substantially outweighed its probative worth.
See Fed. R. Evid. 404(b) and 403; see also United States v. Landrau-López, 444
F.3d 19, 23 (1st Cir. 2006). The government disagreed, naturally, suggesting
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that the excerpts showed that she consistently presented a set of false facts
concerning what had happened in Rwanda.

Refereeing this dispute, the judge sided with the government, ruling the
ICTR evidence relevant because it countered the suggestion that someone
had translated the key immigration/naturalization papers for her and had
‘‘misconstrued what she said and put it down on the form[s].’’ ‘‘She’s con-
sistently said the same things,’’ in the pertinent forms and at the ICTR, the
judge added. So, he concluded, the ICTR evidence goes to ‘‘her knowl-
edge,’’ as well as ‘‘lack of accident, mistake’’ — legitimate nonpropensity
purposes, one and all. And the excerpts ultimately came in through the
testimony of Dr. Timothy Longman, the government’s Rwanda-genocide
expert.

Munyenyezi still thinks the judge got the ICTR-excerpts ruling all
wrong. Reviewing the matter for abuse of discretion, see United States v.
Doe, 741 F.3d 217, 229 (1st Cir. 2013), we think otherwise.

Rule 404(b) bans other-acts evidence offered to prove a person’s
character. See Fed. R. Evid. 404(b)(1). But it allows such evidence for non-
character purposes, like proving knowledge or lack of mistake or accident,
see Fed. R. Evid. 404(b)(2) — provided of course the evidence’s probative-
ness is not substantially outbalanced by any unfair prejudice, see Fed. R.
Evid. 403. The problem for Munyenyezi is that her lawyer’s opening
remarks — that she could not read or write English when she lived in
Kenya, so one must ‘‘speculate’’ about who translated and filled out the
immigration papers — put knowledge or absence of mistake or accident in
play. And the ICTR excerpts went to those noncharacter issues, helping to
show that her answers did not result from some translation gaffe, because
(as the judge said) the evidence suggests that she told essentially the same
story about the Rwanda genocide at every turn. That the excerpts may have
cast her in an unflattering light does not make them excludable under Rule
403 either. Only ‘‘unfair’’ prejudice that ‘‘substantially’’ outweighs the evi-
dence’s probative value is forbidden. See United States v. Rodrı́guez-Soler,
773 F.3d 289, 296 (1st Cir. 2014). And we see nothing unfair about letting the
jury consider this evidence for the limited purpose of dealing with an issue
that came to the fore in the defense’s opening. We normally reverse a
judge’s Rule 403 ruling ‘‘only where [his] judgment is egregiously
wrong.’’ United States v. Adams, 375 F.3d 108, 111 (1st Cir. 2004). And noth-
ing egregious screams off the pages of the record here.

. . .

Sentence Length

That brings us to Munyenyezi’s complaints about her 120-month
sentence — the maximum term permitted by statute but well above the
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0-6 month advisory guideline range (a range recommended by probation,
which the judge adopted, without objection). . . .

[I]n exercising his judgment, the judge expressly tied the sentence to the
relevant section 3553(a) factors, like protecting the community and deter-
ring criminal wrongdoing, promoting respect for the law, and providing a
just punishment. ‘‘We cannot abide this country being a haven for génoci-
daires,’’ the judge emphasized. Citizenship applicants must know, he
added, that if they ‘‘lie’’ about taking part in genocide, ‘‘the punishment
for that fraud will not be lenient.’’ By our lights, the judge’s analysis is
plausible and defensible. . . .

. . . [W]e affirm Munyenyezi’s convictions and sentence.

United States v. Odeh

815 F.3d 968 (6th Cir. 2016)

ROGERS, Circuit Judge.
Rasmieh Odeh appeals the judgment entering her conviction and

sentence for violating 18 U.S.C. §1425(a), which criminalizes knowingly
procuring naturalization contrary to law. Odeh was convicted by a jury
in November 2014 for making false statements in her naturalization appli-
cation and to an immigration officer. The prosecution was based on Odeh’s
statements, among others, that she had never been arrested, convicted, or
imprisoned, even though she was arrested, convicted, and imprisoned in
Israel in 1969-1970 for her role in the bombing of a supermarket and an
attempted bombing of the British Consulate.

On appeal, Odeh’s primary argument is that she was denied the right to
present a complete defense because the district court precluded her
witness, an expert in post-traumatic stress disorder (PTSD), from testifying
about why Odeh did not know that her statements were false. Odeh main-
tains that the expert would have testified that Odeh’s alleged torture in an
Israeli prison gave her PTSD, which shaped the way that she viewed ques-
tions about her criminal history in the naturalization application. Because
this type of testimony is not categorically inadmissible to negate a defen-
dant’s knowledge of the falsity of a statement, the district court must recon-
sider the admissibility of the testimony. Odeh’s remaining objections to
other evidentiary rulings and the reasonableness of her sentence are
without merit.

In October 2013, Odeh was charged in a single-count indictment with
violating 18 U.S.C. §1425(a), the criminal denaturalization statute. Section
1425(a) provides that ‘‘[w]hoever knowingly procures or attempts to pro-
cure, contrary to law, the naturalization of any person’’ shall be fined or
imprisoned. The indictment alleges that Odeh ‘‘procured her citizenship
despite her criminal history and despite her having made . . . material false

318 Chapter 4 Citizenship



statements’’ related to her criminal history and to the truth of the state-
ments in her immigrant visa application. The elements of the §1425(a)
violation, according to the district court’s jury instruction, were that
(1) Odeh was naturalized, (2) Odeh made a false statement in her natural-
ization application or during her naturalization interview, (3) Odeh knew
the falsity of the statement, (4) the statement was material, and (5) Odeh
procured citizenship as a result of the false statement, meaning that without
the statement, her application would have been denied. After a jury con-
victed Odeh, the district court revoked Odeh’s citizenship, as is required by
8 U.S.C. §1451(e), and sentenced her to eighteen months’ imprisonment.

The Government’s case was based on false statements that Odeh made
in her naturalization application, to a federal immigration officer who
interviewed Odeh after she submitted her naturalization application,
and in her application for an immigrant visa. Odeh does not dispute that
her statements were false. Odeh’s immigration history and criminal history
before moving to the United States are briefly described as follows.

In 1994, Odeh submitted an immigrant visa application to the United
States State Department in Amman, Jordan. On the application, Odeh
stated that she had continuously lived in Amman since 1948. Odeh also
answered ‘‘No’’ in response to the questions of whether she had ‘‘ever been
arrested, convicted, or ever been in a prison,’’ whether she had been con-
victed of ‘‘a crime involving moral turpitude,’’ and whether she had been
‘‘convicted of 2 or more offenses for which the aggregate sentences were 5
years or more.’’ These answers were false. Odeh lived in both Israel and
Lebanon before moving to Jordan in 1983. In 1969 and 1970, Odeh was
arrested in Israel, charged by a military indictment, and convicted on
several charges by a military court for her role in a bombing in a super-
market that killed two civilians and wounded others, and for her role in an
attempted bombing of the British Consulate. One of Odeh’s convictions
related to her membership in the Popular Front for the Liberation of Pal-
estine, which was designated a ‘‘foreign terrorist organization’’ by the Uni-
ted States Secretary of State in 1997. Odeh received two life sentences and
served ten years in prison before being released in 1979 in a prisoner
exchange. The State Department did not discover any of the false state-
ments and granted Odeh’s visa.

Following the visa approval, Odeh lived in the United States for approx-
imately ten years before applying for citizenship in 2004. On the natural-
ization application, questions related to criminal history began with the
phrase ‘‘Have you EVER.’’ The word ‘‘ever’’ was capitalized and in bold
in each question. As an example, one question asked: ‘‘Have you EVER
been charged with committing any crime or offense?’’ Other questions in
the same format asked about prior arrests, convictions, and prison sen-
tences. Odeh falsely answered ‘‘No’’ to each of these questions. Odeh
also falsely answered ‘‘No’’ in response to questions asking whether she
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had ‘‘EVER given false or misleading information to any U.S. government
official while applying for any immigration benefit’’ and whether she had
‘‘EVER lied to any U.S. immigration official to gain entry or admission into
the United States.’’

After submitting the application, Odeh was interviewed by an immi-
gration officer with the Department of Homeland Security, Jennifer
Williams. Williams verbally repeated each question on Odeh’s application
and confirmed that Odeh’s original answers were correct. Williams testi-
fied at trial that pursuant to her department’s policy, in every interview,
she added the phrase ‘‘anywhere in the world’’ at the end of every criminal
history question. Williams thus testified that instead of asking, for example,
whether Odeh had ever been charged with committing any crime, she
asked whether Odeh had ever been charged with committing any crime
anywhere in the world. Odeh did not change any of her answers related to
her criminal history. Her naturalization application was approved and she
worked as a community organizer with the Arab-American Action Net-
work for the next ten years, providing services for immigrant women. At
trial, a Government witness testified that if Odeh had been truthful on her
application or in her interview, she would have been ineligible for citizen-
ship due to false statements on her immigrant visa application and a stat-
utory bar prohibiting entry to anyone who has engaged in a ‘‘terrorist
activity.’’ See 8 U.S.C. §1101(f)(6) (providing that any person ‘‘who has
given false testimony for the purpose of obtaining any [immigration] ben-
efits’’ is not of good moral character); §1182(a)(3)(B)(i)(I) (rendering
ineligible for admission foreigners who ‘‘ha[ve] engaged in a terrorist activ-
ity’’); §1182(a)(3)(B)(iii)(V) (defining terrorist activity).

At trial, the Government introduced Israeli documents from 1969-1975
related to Odeh’s arrest, indictment, convictions, and sentence. The Gov-
ernment used the documents to prove the falsity and materiality of Odeh’s
statements, her knowledge of their falsity, and that she procured citizen-
ship because of the statements. These documents were admitted under a
mutual legal assistance treaty between the United States and Israel. See
Treaty Between the Government of the United States of America and the
Government of the State of Israel on Mutual Assistance in Criminal Mat-
ters, U.S.-Isr., Jan. 26, 1998, T.I.A.S. No. 12925 [hereinafter MLAT]. The
MLAT provides, in pertinent part, that a requesting state may request
‘‘copies of any documents, records, or information which are in the pos-
session of a government department or agency of th[e requested] State but
which are not publicly available.’’ Id. art. IX, { 2. The MLAT also provides
that where there is an appropriate authentication by the requested state,
‘‘[n]o further authentication or certification shall be necessary in order for
such records to be admissible’’ in United States court proceedings. Id.

In pretrial motions, Odeh opposed admitting the Israeli documents on
the basis that the Israeli military court system ‘‘does not operate in
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accordance with fundamental fairness, due process or international law,’’
because, she alleged, the Israeli presence in the West Bank in 1969 was
illegal and the Israeli military systematically tortured Palestinians. Odeh
asserted that her confession to the bombing was the result of severe torture
by the Israeli military for over twenty-five days, including beatings, electric
shocks, and rape. Odeh also asked the district court to order the Govern-
ment to stipulate that Odeh had been convicted and imprisoned for a ‘‘seri-
ous offense,’’ in lieu of admitting the Israeli documents. In the alternative,
Odeh asked the court to redact language in the Israeli indictment related to
the details of the charges. The court admitted the documents over Odeh’s
objections, reasoning that the fairness of the Israeli court system was irrel-
evant, the documents were not unduly prejudicial, and the Government
was entitled to prove the elements of the offense without accepting a
stipulation.

Besides the evidentiary objections, Odeh also argued that §1425(a) is a
specific intent crime and that the Government must therefore prove that
Odeh had a ‘‘bad purpose’’ in providing false answers. Characterizing the
crime as a specific intent crime was said to be important to Odeh’s defense,
which was that when reading the questions on the naturalization applica-
tion and hearing the questions from Williams, she believed that the ques-
tions referred only to her time in the United States. In support of this theory,
Odeh intended to call as a witness Dr. Mary Fabri, a clinical psychologist
who specializes in the treatment of torture survivors. Dr. Fabri purportedly
would have testified that Odeh’s torture gave her chronic PTSD and that
this disorder operated to automatically filter out Odeh’s time in Israel,
causing Odeh to interpret questions so as to avoid any thought of her
trauma. Dr. Fabri would have thus testified that Odeh employed a protec-
tive mechanism that narrowed her focus in reading and hearing the
criminal history questions. The district court initially ruled that §1425(a)
is a specific intent crime and that Dr. Fabri’s testimony was therefore poten-
tially admissible — after an evidentiary hearing — as to Odeh’s mens rea.
Upon reexamination of the issue, however, the court reversed itself,
holding that §1425(a) is a general intent crime. The court concluded:

[T]he Court must reconsider its earlier decision and now holds that §1425 is
not a specific intent crime. The Government must therefore only establish
that Defendant made a false statement on her Naturalization Application
knowing it to be a false statement. In light of the Court’s decision
concerning the mens rea required for proving a violation of §1425, the
Court must deny Defendant’s Motion for Offer of Proof, which seeks to
admit the testimony of a clinical psychologist concerning her conclusions
with respect to Defendant’s defense related to post-traumatic stress
disorder. It is well settled that this type of defense is inadmissible to negate
the mens rea of a general intent crime, thus the expert’s testimony is irrel-
evant to the issues herein and inadmissible at trial. United States v. Kimes,
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246 F.3d 800, 806 (6th Cir. 2001); United States v. Gonyea, 140 F.3d 649, 651
(6th Cir. 1998).

Similarly, the court barred Odeh from testifying about her torture and
PTSD.

Odeh appeals the district court’s judgment, challenging primarily the
court’s exclusion of Dr. Fabri’s testimony. Odeh makes two related argu-
ments for the testimony’s admissibility. First, she argues that the testimony
is potentially admissible because §1425(a) is a specific intent crime. Second,
she argues that even if the statute is a general intent crime, the district court
should have nonetheless allowed her to introduce evidence suggesting that
she did not know that her statements were false.

I.

Regardless of whether 18 U.S.C. §1425(a) is a specific or general intent
crime, Dr. Fabri’s proffered testimony is relevant to whether Odeh knew
that her statements were false. The district court accordingly erred in cat-
egorically excluding this testimony. Section 1425(a) provides that
‘‘[w]hoever knowingly procures or attempts to procure, contrary to law,
the naturalization of any person’’ shall be fined or imprisoned. To satisfy
§1425(a)’s mens rea requirement, the parties agree that the Government
must prove at least that Odeh knew that one of her statements was false.
They also agree that if this is all that the Government must prove, §1425(a)
is a general intent crime. The parties contest whether the Government must
also prove why Odeh made the false statements; that is, whether Odeh had
a ‘‘bad purpose’’ — the key feature of specific intent crimes — to commit the
unlawful act of procuring citizenship by lying. The Government maintains
that this specific/general intent distinction determines whether Dr. Fabri’s
testimony is admissible. We need not decide, however, whether §1425(a) is
a general or specific intent crime to conclude that Dr. Fabri’s testimony is
not categorically barred by our decisions in Kimes, 246 F.3d 800, and Gonyea,
140 F.3d 649. The rule that the Government derives from those decisions
does not apply in this case.

Dr. Fabri’s testimony is potentially admissible because it is relevant to
whether Odeh knew that her statements were false, which is an element of
a §1425(a) prosecution. Because the Government must prove every element
of a crime beyond a reasonable doubt, see In re Winship, 397 U.S. 358, 363-64,
90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970), a defendant’s right to present a
defense ‘‘generally includes the right to the admission of competent, reli-
able, exculpatory evidence’’ to negate an element of the offense, see United
States v. Pohlot, 827 F.2d 889, 900-01 (3d Cir. 1987) (citations omitted). Thus,
in Chambers v. Mississippi, the Supreme Court held that the defendant
should have been allowed to present testimony implicating another

322 Chapter 4 Citizenship



individual in the crime, because that testimony ‘‘bore persuasive assur-
ances of trustworthiness’’ and ‘‘was critical to [the defendant’s] defense.’’
410 U.S. 284, 302, 93 S. Ct. 1038, 35 L. Ed. 2d 297 (1973). The right to present a
complete defense is therefore subject only to ‘‘reasonable restrictions’’ that
‘‘are not ‘arbitrary’ or ‘disproportionate to the purposes they are designed
to serve.’’’ United States v. Scheffer, 523 U.S. 303, 308, 118 S. Ct. 1261, 140 L.
Ed. 2d 413 (1998) (quoting Rock v. Arkansas, 483 U.S. 44, 56, 107 S. Ct. 2704,
97 L. Ed. 2d 37 (1987)). In this case, Dr. Fabri’s testimony is potentially
exculpatory because it undermines an element of the crime. The district
court, however, did not rule on the competence or reliability of this testi-
mony. Indeed, the district court did not tie the exclusion of evidence to a
reasonable evidentiary restriction, but to a supposed categorical rule that
does not apply. That ruling does not provide a sufficient basis for disallow-
ing Odeh from presenting testimony that negates an element of §1425(a).

The Government argues that Dr. Fabri’s testimony was inadmissible
based on our statement in Kimes and Gonyea that ‘‘diminished capacity
may be used only to negate the mens rea of a specific intent crime.’’
Kimes, 246 F.3d at 806 (quoting Gonyea, 140 F.3d at 650) (internal quotation
marks omitted). The first step in the Government’s argument involves
characterizing §1425(a) as a general intent crime by relying on United
States v. S & Vee Cartage Co., 704 F.2d 914 (6th Cir. 1983). In that case, we
held that a statute criminalizing the making of a false statement related to
employee pension funds, while knowing that the statement was false, is a
general intent crime. Id. at 918-19. Under the Government’s reasoning,
because §1425(a) is a general intent crime by analogy to S & Vee Cartage,
the statute falls squarely within the ambit of the statement in Kimes and
Gonyea that diminished capacity evidence is admissible only in specific
intent prosecutions.

Even assuming that §1425(a) is a general intent crime, the Government’s
reliance on Kimes and Gonyea is misplaced because those decisions are
distinguishable. The holdings in those cases are based on the fact that
the evidence the defendants sought to introduce negated only a potential
specific intent element, the defendants’ purpose in committing the crime.
The purported rule could therefore be rephrased to state that ‘‘evidence of
diminished capacity is inadmissible in general intent prosecutions where
the diminished capacity relates to what would be a specific intent element.’’
Because Kimes and Gonyea are distinguishable, the Government’s argument
that the law-of-the-circuit doctrine prevents this court from granting relief
fails.

In Gonyea, the defendant attempted to introduce psychological evidence
that he was unable to resist committing the bank robberies for which he was
charged. 140 F.3d at 650. The trial court precluded the defendant from
offering this testimony. Id. In his brief on appeal, the defendant argued
that bank robbery under 18 U.S.C. §2113(a) is a specific intent crime and
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that the psychological evidence showed that he did not specifically intend
to commit an unlawful act. Final Brief of Defendant-Appellant Jerry
Gonyea at 23, 26, Gonyea, 140 F.3d 649 (No. 96-2267). We held that the
defendant’s evidence was not admissible, concluding that §2113(a) is a
general intent crime. Gonyea, 140 F.3d at 654. Although we did not spell
out the reasoning for our holding beyond stating that bank robbery is a
general intent crime, it is apparent that we rejected the defendant’s argu-
ment because his alleged inability to resist committing the crime did not
negate the general intent requirement that a defendant must know that he
is doing the act that makes up the crime. Indeed, the psychological
evidence showed that ‘‘[t]he defendant felt compelled to continue to act
on his obsessive goal of robbing the bank,’’ a fact that would tend to prove
only that the defendant did not have a bad purpose. Id. at 650.

A similar set of facts arose in Kimes, a case involving an assault of a
federal officer. 246 F.3d at 802-03. In Kimes, the defendant sought to intro-
duce evidence that PTSD ‘‘robbed him of the ability to control his actions,’’
such that when a federal officer touched his shoulder, he could not help but
overreact. Id. at 803. In rejecting this claim, we held that the assault of a
federal officer under 18 U.S.C. §111(a)(1) is a general intent crime because it
is ‘‘sufficient for a defendant to act, regardless of the reason for the action.’’
Kimes, 246 F.3d at 808. Because the Government did not have to prove that
the defendant specifically intended harm and the defendant’s evidence
was relevant only to his purpose in assaulting the officer, that evidence
was properly excluded. Id. at 808-09. In United States v. Willis, too, we
similarly held inadmissible evidence of paranoid personality disorder in
a prosecution for the general intent crime of possessing a firearm as a felon,
as the evidence did not suggest that the defendant did not know that he was
carrying a gun, but instead that he ‘‘had no choice but to carry the gun.’’ 187
F.3d 639, at 7 (6th Cir. 1999) (unpublished table opinion).

In contrast to the proposed testimony in Kimes and Gonyea, Dr. Fabri’s
testimony does not suggest that Odeh felt compelled to commit a crime, but
rather that Odeh did not know that her answers on the naturalization
application were false. The district court therefore should not have
excluded Dr. Fabri’s testimony based on the supposed categorical rule in
Kimes and Gonyea. The Third Circuit has provided helpful insight into why
cases like Odeh’s arise infrequently. According to that court, ‘‘[m]ost
states . . . limit psychiatric evidence to specific intent crimes on the theory
that mental abnormality can virtually never disprove the mens rea required
for general intent crimes.’’ Pohlot, 827 F.2d at 897 n.4. In this case, however,
Dr. Fabri’s testimony potentially negates the general intent element of
§1425(a), Odeh’s knowledge of the physical act of the offense. Kimes and
Gonyea do not control.

The district court in this case, after initially concluding that §1425(a) is a
specific intent crime, conducted an evidentiary hearing on the testimony’s
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admissibility. Aside from rejecting the categorical exclusion of Dr. Fabri’s
testimony under Kimes and Gonyea, we leave the evidentiary decision
regarding the admissibility of the testimony to the district court in the
first instance.

In addition to the argument based on Kimes and Gonyea, the Govern-
ment makes three other arguments related to Dr. Fabri’s testimony about
why the district court’s judgment should not be disturbed. None has merit.

First, the Government argues that even if the court should have admit-
ted Dr. Fabri’s testimony, Odeh did not preserve the argument that the
testimony is admissible as to Odeh’s knowledge of falsity. The Government
asserts that Odeh sought to introduce the evidence only to negate her
purpose, the potential specific intent element of §1425(a). This argument
fails. Odeh made an offer of proof concerning Dr. Fabri’s testimony after
the district court initially ruled that §1425(a) is a specific intent crime. In
that offer, Odeh

respectfully request[ed] that the Court rule that the expert testimony of
Dr. Mary Fabri is relevant to the defense of Ms. Odeh, and that Dr. Fabri
be allowed to testify about her diagnosis of the defendant and how chronic
PTSD would ‘‘typically’’ create a cognitive memory block to traumatic past
experiences.

This offer does not state that Dr. Fabri’s testimony is relevant only to
Odeh’s purpose. Even after the district court concluded that Dr. Fabri’s
testimony was inadmissible, Odeh argued that her own testimony about
the effect of torture on her state of mind would be admissible
notwithstanding the court’s conclusion that §1425(a) is a general intent
crime. This record shows that Odeh sought to introduce both her own
testimony and Dr. Fabri’s testimony to show how Odeh’s alleged PTSD
affected her knowledge of falsity. Plain error review does not apply.

Second, the Government argues that Odeh was not prejudiced by the
exclusion of the testimony. An evidentiary ruling is prejudicial if the
excluded evidence ‘‘creates a reasonable doubt that did not otherwise
exist.’’ United States v. Blackwell, 459 F.3d 739, 753 (6th Cir. 2006) (quoting
Washington v. Schriver, 255 F.3d 45, 57 (2d Cir. 2001)) (internal quotation
marks omitted). Because Dr. Fabri’s testimony, if believed, negates an ele-
ment of §1425(a), and because the trial testimony of Odeh and Williams
would not necessarily undermine Dr. Fabri’s theory, we cannot uphold the
district court’s ruling on the basis that Odeh was not prejudiced.

In support of its no-prejudice theory, the Government argues that
Dr. Fabri’s testimony would have contradicted Odeh’s trial testimony.
The Government reasons that Dr. Fabri would have testified that Odeh
subconsciously blocked her torture in Israel when reading questions on
the naturalization application and hearing questions during the interview,
while Odeh testified that she misunderstood the questions and consciously
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decided that they referred only to her time in the United States. In a pretrial
evidentiary hearing, Dr. Fabri testified that Odeh’s blocking of her memory
would have been ‘‘automatic.’’ Dr. Fabri also stated that Odeh’s professed
understanding of the questions is consistent with the symptoms of chronic
PTSD. At trial, Odeh testified that if she had known that the questions
referred to her time in Israel, she would have disclosed her criminal history
in that country. Odeh also testified that her understanding of the questions
was based in part on several questions in the application listed before the
criminal history questions at issue in this case. Those questions were con-
fined in scope to the United States. Odeh’s trial testimony is not as incon-
sistent with Dr. Fabri’s opinion as the Government argues, because Odeh’s
decision about what the questions were asking, under Dr. Fabri’s theory,
might have been shaped by the subconscious filtering of traumatic events
in Israel. Odeh’s testimony would not necessarily contradict Dr. Fabri’s
theory.

Odeh’s immigrant visa application and Williams’ testimony about the
naturalization interview also do not prove that Odeh was not prejudiced.
The Government suggests that Odeh knew that the statements on the nat-
uralization application were false because she wrote the same ‘‘No’’
answers on the immigrant visa application before even moving to the Uni-
ted States. Odeh testified, however, that her brother helped her fill out the
application because her English was limited, and that she therefore did not
know that the answers were false. The Government also notes that in
Odeh’s interview, Williams added ‘‘anywhere in the world’’ at the end
of each criminal history question. Yet Odeh testified that she remembered
clearly that Williams did not include this phrase. In sum, Odeh’s trial tes-
timony conflicts with the Government’s reasons for why Odeh must have
known that her answers were false. The omission of Dr. Fabri’s testimony
can thus not be independently supported by a determination on appeal that
there was no prejudice.

The Government’s third argument is that Dr. Fabri’s testimony is subject
to the restrictions of the Insanity Defense Reform Act (IDRA). This claim,
too, is without merit. The IDRA provides that

[i]t is an affirmative defense to a prosecution under any Federal statute that,
at the time of the commission of the acts constituting the offense, the
defendant, as a result of a severe mental disease or defect, was unable to
appreciate the nature and quality or the wrongfulness of his acts. Mental
disease or defect does not otherwise constitute a defense.

18 U.S.C. §17(a). Under the IDRA, to prove insanity — an affirmative
defense that absolves a defendant of liability even if the defendant is fac-
tually guilty — a defendant must ‘‘show, by clear and convincing evidence,
that he was ‘unable to appreciate the nature and quality or the wrongful-
ness of his acts.’’’ Kimes, 246 F.3d at 806 (quoting §17(a)). Notwithstanding
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the IDRA’s restrictions on the use of mental defect evidence as a defense,
evidence of a defendant’s diminished mental capacity remains admissible
to prove that the defendant could not form the required mens rea. Id.

The Government argues that Odeh’s theory about why she did not
know that her answers were false amounts to an insanity claim because
Odeh was unable to appreciate the nature of her acts in answering the
questions. However, in determining whether the IDRA’s procedures
apply, courts must look to the purpose for which a defendant offers
evidence. Id. In Kimes, for instance, the expert’s opinion that the defendant
was unable to control his actions looked like the foundation for an insanity
defense. Id. Yet because the defendant offered the evidence only to negate
his mens rea, not as an affirmative defense, we held that the IDRA did not
exclude that evidence. Id. In this case, Odeh did not offer Dr. Fabri’s tes-
timony as a defense that might absolve her of criminal responsibility.
Instead, Odeh sought to introduce the testimony to prove that she did
not possess the required mental state. The IDRA’s procedures therefore
do not govern Odeh’s claim.

. . .

III.

Lastly, Odeh’s eighteen-month sentence is not procedurally or substan-
tively unreasonable. Odeh maintains that the district court should have
further considered her history and characteristics — including her age of
sixty-seven at sentencing, PTSD, social work, and alleged torture — and
that she would be deported as a result of her conviction. Sentencing deci-
sions are reviewed for abuse of discretion. United States v. Wright, 747 F.3d
399, 413 (6th Cir. 2014). The district court did not abuse its discretion in
imposing a sentence in the middle of the advisory Guidelines range of
fifteen to twenty-one months.

. . . . The court noted that although Odeh’s history ‘‘include[s] some ter-
rorist[ ] activities,’’ she had ‘‘been involved in doing a lot of good work[ ] in
helping Arab immigrant women in the Chicago area’’ in the recent past and
had been ‘‘reformed.’’ The court further acknowledged that it had received
letters from people across the United States on Odeh’s behalf, and the court
commended Odeh for her social work. Notwithstanding Odeh’s social work
and reputation, however, the court noted that ‘‘Odeh lied under oath to get
an immigration visa and to become a U.S. Citizen,’’ and found that she
perjured herself on the stand and refused to follow the court’s instructions
about off-limits topics. Finally, the court stated that although the case had
been politicized by Odeh, the Israeli-Palestinian conflict was irrelevant
because the case was about Odeh unlawfully procuring citizenship. In
sum, the court properly considered Odeh’s history, social work, and other
relevant characteristics, as well as the remaining §3553(a) factors.
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Odeh’s last argument is that the district court should have taken into
account the fact that her citizenship would be revoked. No court, however,
has required a sentencing court to consider the possibility of a defendant’s
deportation at sentencing. In fact, some courts have held that doing so is
categorically impermissible. . . .

Our reversal is based on the categorical exclusion of PTSD-related
evidence because §1425(a) was deemed to be a general-intent crime. We
do not address other possible bases for excluding the evidence, under evi-
dentiary standards such as those identified by the district court in its order
discussing the use of PTSD testimony in federal and state courts. Nor do we
prescribe whether a new trial would be required once the evidentiary
determination has been made.

The judgment of the district court is vacated, and the case is remanded
for proceedings consistent with this opinion. . . .

N O T E S A N D Q U E S T I O N S

1. Compare the Munyenyezi and Odeh cases. Do you agree with the court of
appeals decisions in both cases? Why?

2. Do these criminal denaturalization cases differ in approach and tone
from the civil Fedorenko case?

3. In Maslenjak v. United States, U.S. (2017), the United States
argued that criminal denaturalization proceedings do not require
proof of material misstatements or concealments — i.e., that there is no
requirement to prove that the incorrect information would have
influenced any immigration decision. This chain of reasoning depends
on the difference in language between the civil and criminal provisions
of the denaturalization statute. While the civil provision uses the word
‘‘material,’’ the criminal provision does not.

The Supreme Court disagreed, holding that the government must
establish that an illegal act by the defendant played some role in her
acquisition of citizenship. When the illegal act is a false statement, that
means demonstrating that the defendant lied about facts that would
have mattered to an immigration official, because they would have jus-
tified denying naturalization or would predicatably have led to other
facts warranting that result.

The government’s legal theory would have subjected a wide swath
of naturalized citizens to loss of citizenship. The statute of limitations for
§1425 (unlawfully procuring citizenship) is ten years. There is no appar-
ent limitations period on seeking revocation of citizenship based on a
§1425 conviction.

4. On the other hand, W.D. Reasoner (a pseudonym) is a retired government
employee who purports to have ‘‘many years of experience in immigration
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administration, law enforcement, and national security matters.’’ He argues
on the website of the anti-immigrant Center for Immigration Studies that
the process of denaturalization should be streamlined.

. . . [T]here are some notable individuals who appear to meet every rea-
sonable standard of having committed treason, and who should be, or
should have been, subject to such a penalty. One example is that of John
Walker Lindh, born in Washington, D.C., the American Taliban member
captured by U.S. personnel in Afghanistan toward the beginning of that
war. Another is Alabama-born Omar Hammami, who goes by the nom de
guerre Abu Mansoor al Amriki (‘‘Abu Mansoor the American’’) and who
has been considered by many knowledgeable observers to be the
American face and voice of al Qaeda on the Internet — strangely,
given his long and loathsome history, it was only recently that al Amriki
was placed on the FBI’s top-10 fugitive list.

There are in fact a few relatively recent examples of individuals in
similar terrorism-support-related circumstances having been charged
or convicted on treason-related grounds, so certainly the institutional
knowledge exists. What I have not seen, though, is the collateral effort
to strip them of their citizenship using INA Section 349. Some may argue
that it is superfluous to do so, because likely no other country would
accept them — assuming, that is, that they are paroled from prison within
their lifetimes. Perhaps. On the other hand, why accord them the
privilege of the citizenship they spurned and trampled? If after prison
they live the remainder of their meager lives in the United States, but
stateless, then that is simple justice. Actions beget consequences.

It is also worth noting that a number of treasonous U.S. citizens are
dual nationals because the country of their parents’ birth recognizes them
as citizens (such was the situation with al Awlaki). In these cases, if and
when the individuals are released from incarceration, we would be
within our rights as a nation not only to revoke their citizenship, but
then to place them into deportation proceedings and thereafter remove
them to the alternate country of nationality. Even if the other country
refuses to accept them and they remain in the United States, as in the
scenario described above for the stateless native-born, then by stripping
them of both citizenship, and even the resident alien status that they
formerly occupied, we have eliminated their right under the law to con-
fer benefits to other family members through chain migration. Nor will
they then possess even the remote possibility of traveling abroad using a
U.S. passport. Why should they be permitted to avail themselves of such
privileges?

But getting back to the primary subject of this paper — denaturaliza-
tion of former aliens — one can find literally dozens of cases in the past
decade of individuals who have been convicted of a whole host of serious
national security-related offenses falling into two main areas, espionage
and sensitive technology theft-related violations on one hand and
international terrorism and support violations on the other. And yet I
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have found only a couple of instances of anyone being stripped of his
citizenship as a consequence. . . .

Not only does the United States government not put a priority on
relieving these national security threats of their status as American citi-
zens, it doesn’t even appear to be an afterthought. This disconnect gnaws
at me: If our own government doesn’t value citizenship enough to strip it
from spies and terrorists, how can we expect the everyday American to
esteem his or her citizenship?19

5. Of course, others point out the danger of liberalizing the denaturaliza-
tion process:

. . . Many minority groups in the U.S. have argued the opposite, claiming
that the naturalization process is already too onerous and more restric-
tions would prohibit people who truly want to become U.S. citizens from
fulfilling their goal.

‘‘The process can already be a very difficult process and require legal
action taken on the part of the person wanting to become a citizen,’’ said
Ibrahim Hooper, a spokesman for the Council on American-Islamic
Relations.

Muslims have faced a large amount of discrimination since the Sept.
11, 2001, terrorist attacks and the ensuing U.S. wars in Afghanistan and
Iraq. Streamlining the process of denaturalization could lead to even
more discrimination as well as abuse from government officials, Hooper
added.

‘‘Once somebody is a citizen, there should be a very high standard to
revoke that,’’ he said. ‘‘Otherwise this could lead to misuse by this gov-
ernment or any other future government.’’20

B. Expatriation and Renunciation

INA §349, 8 U.S.C. §1481, sets forth the specific bases for loss of citizenship
through expatriation.

8 U.S.C. §1481 - Loss of nationality by native-born or naturalized citizen;
voluntary action; burden of proof; presumptions

19. W.D. Reasoner, Upholding the Value of Our Citizenship, National Security Threats Should Be Dena-

turalized (Jan. 2013), http://cis.org/Upholding-the-Value-of-Our-Citizenship-Threats-Should-Be-
Denaturalized

20. Andrew O’Reilly, Immigrant Restriction Group Argues for Easier Path to Denaturalization, Fox
Latino News (Jan. 24, 2013).
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(a) A person who is a national of the United States whether by birth or
naturalization, shall lose his nationality by voluntarily performing any of the
following acts with the intention of relinquishing United States nationality —

(1) obtaining naturalization in a foreign state upon his own application
or upon an application filed by a duly authorized agent, after having
attained the age of eighteen years; or

(2) taking an oath or making an affirmation or other formal declaration
of allegiance to a foreign state or a political subdivision thereof, after having
attained the age of eighteen years; or

(3) entering, or serving in, the armed forces of a foreign state if (A) such
armed forces are engaged in hostilities against the United States, or (B) such
persons serve as a commissioned or non-commissioned officer; or

(4) (A) accepting, serving in, or performing the duties of any office, post,
or employment under the government of a foreign state or a political sub-
division thereof, after attaining the age of eighteen years if he has or
acquires the nationality of such foreign state; or (B) accepting, serving in,
or performing the duties of any office, post, or employment under the
government of a foreign state or a political subdivision thereof, after attain-
ing the age of eighteen years for which office, post, or employment an oath,
affirmation, or declaration of allegiance is required; or

(5) making a formal renunciation of nationality before a diplomatic or
consular officer of the United States in a foreign state, in such form as may
be prescribed by the Secretary of State; or

(6) making in the United States a formal written renunciation of nation-
ality in such form as may be prescribed by, and before such officer as may
be designated by, the Attorney General, whenever the United States shall be
in a state of war and the Attorney General shall approve such renunciation
as not contrary to the interests of national defense; or

(7) committing any act of treason against, or attempting by force to
overthrow, or bearing arms against, the United States, violating or conspir-
ing to violate any of the provisions of section 2383 of title 18, or willfully
performing any act in violation of section 2385 of title 18, or violating section
2384 of title 18 by engaging in a conspiracy to overthrow, put down, or to
destroy by force the Government of the United States, or to levy war against
them, if and when he is convicted thereof by a court martial or by a court of
competent jurisdiction.
(b) Whenever the loss of United States nationality is put in issue in any

action or proceeding commenced on or after September 26, 1961 under, or by
virtue of, the provisions of this chapter or any other Act, the burden shall be
upon the person or party claiming that such loss occurred, to establish such
claim by a preponderance of the evidence. Any person who commits or per-
forms, or who has committed or performed, any act of expatriation under the
provisions of this chapter or any other Act shall be presumed to have done so
voluntarily, but such presumption may be rebutted upon a showing, by a
preponderance of the evidence, that the act or acts committed or performed
were not done voluntarily.
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N O T E S A N D Q U E S T I O N S

1. Are you surprised at any of the bases for expatriation?
2. Naturalization in a foreign country. In Matter of Kekich, 19 I. & N. Dec. 198

(BIA 1984), expatriation was established when the individual, who was
born in the United States, had chosen to become a citizen of Venezuela
out of concern that she might forfeit the opportunity to inherit her hus-
band’s property if she remained a noncitizen of Venezuela.

3. Oath of allegiance to foreign state. For this ground of expatriation to be
triggered, the oath of allegiance to a foreign state must be ‘‘meaningful.’’
In Baker v. Rusk, 296 F. Supp. 1244 (C.D. Cal. 1969), a native-born U.S.
citizen who had been raised and educated in Canada voluntarily took a
required barristers’ oath in connection with his admission to practice law
in Canada. The court found that he was not expatriated even though the
oath included an unqualified oath of allegiance to the British Crown. The
court was impressed by the defendant’s testimony that he cherished and
never intended to relinquish U.S. citizenship, that he never voted in
Canada, and that he did not perform any act inconsistent with U.S.
citizenship.

4. Service in foreign armed services. The statute provides that entry or service
in the armed services of a foreign state is grounds for expatriation if such
armed forces engaged in hostilities against the United States or if the
person served as an officer. Even if the person enters the armed forces of
a country not engaged in hostilities with the United States, the action
could still be deemed in derogation of U.S. allegiance if the person took
such action with the intention of relinquishing citizenship or if there is
persuasive evidence of such intent.

5. Employment by foreign government. This provision of expatriation requires
the acceptance of an important political office, post, or employment in a
foreign government to be regarded as action in derogation of allegiance
to the United States. Such positions would include (a) chief of a foreign
state or significant geographical subdivision, (b) cabinet member or
high-level official of an executive department, (c) mayor or chief
executive officer of a city, (d) member of the national, provincial, or
municipal legislature, and (e) the military or civilian chief of the
armed forces of a foreign state. Lower-echelon police officers and
those holding clerical employment do not fall within these grounds.
Public school teachers have been held not to hold an important political
position for purposes of expatriation. Matter of Becher, 12 I. & N. Dec. 380
(Atty. Gen. 1967).

6. Written renunciation. Because this provision requires a writing, the gov-
ernment generally has an easy time of establishing expatriation through
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renunciation. The State Department renunciation form contains the
following statement:

I desire to make a formal renunciation of my American nationality, as
provided by [statute], and pursuant thereto I hereby absolutely and
entirely renounce my nationality in the United States, and all rights
and privileges thereunder pertaining and abjure all allegiance and fidel-
ity to the United States of America.21

Renunciation is not contingent on acquiring the nationality of another
country; in such circumstances, statelessness can result.22

7. Treason. Treason is defined in Article III of the Constitution as ‘‘levying
war against’’ the United States, or ‘‘adhering to’’ its enemies, or ‘‘giving
them aid and comfort.’’ Thus, treason may be committed with expatria-
tive effect by a citizen residing within or without the territorial limits of
the United States and its outlying possessions.23

8. The concept of voluntariness is critical under the statute. The Supreme
Court’s major pronouncement on the issue of voluntariness came in
the following five-to-four decision involving an expatriation provision
that no longer is part of the statute.

Afroyim v. Rusk

387 U.S. 253 (1967)

Mr. Justice BLACK delivered the opinion of the Court.
Petitioner, born in Poland in 1893, immigrated to this country in 1912

and became a naturalized American citizen in 1926. He went to Israel in
1950, and in 1951 he voluntarily voted in an election for the Israeli Knesset,
the legislative body of Israel. In 1960, when he applied for renewal of his
United States passport, the Department of State refused to grant it on the
sole ground that he had lost his American citizenship by virtue of §401(e) of
the Nationality Act of 1940 which provides that a United States citizen shall
‘lose’ his citizenship if he votes ‘‘in a political election in a foreign state.’’
Petitioner then brought this declaratory judgment action in federal district
court alleging that §401(e) violates both the Due Process Clause of the Fifth
Amendment and §1, cl. 1, of the Fourteenth Amendment which grants
American citizenship to persons like petitioner. Because neither the

21. See Davis v. District Director, 481 F.Supp. 1178 (D.D.C. 1979).
22. Id.; see also Jolley v. INS, 441 F.2d 1245 (5th Cir. 1971), cert. denied, 404 U.S. 946 (1971).
23. See Kawakita v. United States, 343 U.S. 717 (1952).
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Fourteenth Amendment nor any other provision of the Constitution
expressly grants Congress the power to take away that citizenship once
it has been acquired, petitioner contended that the only way he could lose
his citizenship was by his own voluntary renunciation of it. Since the Gov-
ernment took the position that §401(e) empowers it to terminate citizenship
without the citizen’s voluntary renunciation, petitioner argued that this
section is prohibited by the Constitution. The District Court and the
Court of Appeals, rejecting this argument, held that Congress has
constitutional authority forcibly to take away citizenship for voting in a
foreign country based on its implied power to regulate foreign affairs.
Consequently, petitioner was held to have lost his American citizenship
regardless of his intention not to give it up. This is precisely what this Court
held in Perez v. Brownell, 356 U.S. 44, 78 S. Ct. 568, 2 L. Ed. 2d 603.

Petitioner, relying on the same contentions about voluntary renuncia-
tion of citizenship which this Court rejected in upholding §401(e) in Perez,
urges us to reconsider that case, adopt the view of the minority there and
overrule it. That case, decided by a 5-4 vote almost 10 years ago, has been a
source of controversy and confusion ever since, as was emphatically rec-
ognized in the opinions of all the judges who participated in this case
below. . . .

The fundamental issue before this Court here, as it was in Perez, is
whether Congress can consistently with the Fourteenth Amendment
enact a law stripping an American of his citizenship which he has never
voluntarily renounced or given up. . . .

First we reject the idea expressed in Perez that, aside from the Fourteenth
Amendment, Congress has any general power, express or implied, to take
away an American citizen’s citizenship without his assent. This power
cannot, as Perez indicated, be sustained as an implied attribute of sover-
eignty possessed by all nations. Other nations are governed by their own
constitutions, if any, and we can draw no support from theirs. In our
country the people are sovereign and the Government cannot sever its
relationship to the people by taking away their citizenship. Our Constitu-
tion governs us and we must never forget that our Constitution limits the
Government to those powers specifically granted or those that are
necessary and proper to carry out the specifically granted ones. The Con-
stitution of course, grants Congress no express power to strip people of
their citizenship, whether in the exercise of the implied power to regulate
foreign affairs or in the exercise of any specifically granted power. And
even before the adoption of the Fourteenth Amendment, views were
expressed in Congress and by this Court that under the Constitution the
Government was granted no power, even under its express power to pass a
uniform rule of naturalization, to determine what conduct should and
should not result in the loss of citizenship. On three occasions, in 1794,
1797, and 1818, Congress considered and rejected proposals to enact
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laws which would describe certain conduct as resulting in expatriation. On
each occasion Congress was considering bills that were concerned with
recognizing the right of voluntary expatriation and with providing some
means of exercising that right. In 1795 and 1797, many members of Con-
gress still adhered to the English doctrine of perpetual allegiance and
doubted whether a citizen could even voluntarily renounce his citizenship.
By 1818, however, almost no one doubted the existence of the right of
voluntary expatriation, but several judicial decisions had indicated that
the right could not be exercised by the citizen without the consent of the
Federal Government in the form of enabling legislation. Therefore, a bill
was introduced to provide that a person could voluntarily relinquish his
citizenship by declaring such relinquishment in writing before a district
court and then departing from the country. The opponents of the bill
argued that Congress had no constitutional authority, either express or
implied, under either the Naturalization Clause or the Necessary and
Proper Clause, to provide that a certain act would constitute expatriation.
They pointed to a proposed Thirteenth Amendment, subsequently not rat-
ified, which would have provided that a person would lose his citizenship
by accepting an office or emolument from a foreign government. . . .

The bill was finally defeated. It is in this setting that six years later, in
Osborn v. Bank of the United States, 9 Wheat. 738, 827, 6 L. Ed. 204, this
Court, speaking through Chief Justice Marshall, declared in what appears
to be a mature and well-considered dictum that Congress, once a person
becomes a citizen, cannot deprive him of that status:

(The naturalized citizen) becomes a member of the society, possessing all
the rights of a native citizen, and standing, in view of the constitution, on the
footing of a native. The constitution does not authorize Congress to enlarge
or abridge those rights. The simple power of the national Legislature, is to
prescribe a uniform rule of naturalization, and the exercise of this power
exhausts it, so far as respects the individual.

Although these legislative and judicial statements may be regarded as
inconclusive and must be considered in the historical context in which
they were made, any doubt as to whether prior to the passage of the Four-
teenth Amendment Congress had the power to deprive a person against his
will of citizenship once obtained should have been removed by the
unequivocal terms of the Amendment itself. It provides its own
constitutional rule in language calculated completely to control the status
of citizenship: ‘‘All persons born or naturalized in the United States . . . are
citizens of the United States. . . .’’ There is no indication in these words of a
fleeting citizenship, good at the moment it is acquired but subject to
destruction by the Government at any time. Rather the Amendment can
most reasonably be read as defining a citizenship which a citizen keeps
unless he voluntarily relinquishes it. Once acquired, this Fourteenth
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Amendment citizenship was not to be shifted, canceled, or diluted at the
will of the Federal Government, the States, or any other governmental unit.

It is true that the chief interest of the people in giving permanence and
security to citizenship in the Fourteenth Amendment was the desire to
protect Negroes. The Dred Scott decision, Dred Scott v. Sandford, 19 How.
393, 15 L. Ed. 691, had shortly before greatly disturbed many people about
the status of Negro citizenship. But the Civil Rights Act of 1866, 14 Stat. 27,
had already attempted to confer citizenship on all persons born or natu-
ralized in the United States. Nevertheless, when the Fourteenth Amend-
ment passed the House without containing any definition of citizenship,
the sponsors of the Amendment in the Senate insisted on inserting a
constitutional definition and grant of citizenship. They expressed fears
that the citizenship so recently conferred on Negroes by the Civil Rights
Act could be just as easily take away from them by subsequent Congresses,
and it was to provide an insuperable obstacle against every governmental
effort to strip Negroes of their newly acquired citizenship that the first
clause was added to the Fourteenth Amendment. . . .

This undeniable purpose of the Fourteenth Amendment to make citi-
zenship of Negroes permanent and secure would be frustrated by holding
that the Government can rob a citizen of his citizenship without his consent
by simply proceeding to act under an implied general power to regulate
foreign affairs or some other power generally granted. Though the framers
of the Amendment were not particularly concerned with the problem of
expatriation, it seems undeniable from the language they used that they
wanted to put citizenship beyond the power of any governmental unit to
destroy. In 1868, two years after the Fourteenth Amendment had been
proposed, Congress specifically considered the subject of expatriation.
Several bills were introduced to impose involuntary expatriation on citi-
zens who committed certain acts. With little discussion, these proposals
were defeated. Other bills, like the one proposed but defeated in 1818,
provided merely a means by which the citizen could himself voluntarily
renounce his citizenship. . . .

But even Van Trump’s proposal, which went no further than to provide
a means of evidencing a citizen’s intent to renounce his citizenship, was
defeated. The Act, as finally passed, merely recognized the ‘‘right of expa-
triation’’ as an inherent right of all people.

The entire legislative history of the 1868 Act makes it abundantly clear
that there was a strong feeling in the Congress that the only way the citi-
zenship it conferred could be lost was by the voluntary renunciation or
abandonment by the citizen himself. And this was the unequivocal state-
ment of the Court in the case of United States v. Wong Kim Ark, 169 U.S. 649,
18 S. Ct. 456, 42 L. Ed. 890. The issues in that case were whether a person
born in the United States to Chinese aliens was a citizen of the United States
and whether, nevertheless, he could be excluded under the Chinese
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Exclusion Act, 22 Stat. 58. The Court first held that within the terms of the
Fourteenth Amendment, Wong Kim Ark was a citizen of the United States,
and then pointed out that though he might ‘‘renounce this citizenship, and
become a citizen of . . . any other country,’’ he had never done so. Id., at
704–705, 18 S. Ct. at 478. The Court then held that Congress could not do
anything to abridge or affect his citizenship conferred by the Fourteenth
Amendment. Quoting Chief Justice Marshall’s well-considered and oft-
repeated dictum in Osborn to the effect that Congress under the power
of naturalization has ‘‘a power to confer citizenship, not a power to take it
away,’’ the Court said:

Congress having no power to abridge the rights conferred by the constitu-
tion upon those who have become naturalized citizens by virtue of acts of
congress, a fortiori no act . . . of congress. . . . can affect citizenship acquired
as a birthright by virtue of the constitution itself. . . . The fourteenth amend-
ment, while it leaves the power, where it was before, in congress, to regulate
naturalization, has conferred no authority upon congress to restrict the
effect of birth, declared by the constitution to constitute a sufficient and
complete right to citizenship. . . .

To uphold Congress’ power to take away a man’s citizenship because he
voted in a foreign election in violation of §401(e) would be equivalent to
holding that Congress has the power to ‘‘abridge,’’ ‘‘affect,’’ ‘‘restrict the
effect of,’’ and ‘‘take . . . away’’ citizenship. Because the Fourteenth Amend-
ment prevents Congress from doing any of these things, we agree with the
Chief Justice’s dissent in the Perez case that the Government is without
power to rob a citizen of his citizenship under §401(e).

Because the legislative history of the Fourteenth Amendment and of the
expatriation proposals which preceded and followed it, like most other
legislative history, contains many statements from which conflicting infer-
ences can be drawn, our holding might be unwarranted if it rested entirely
or principally upon that legislative history. But it does not. Our holding we
think is the only one that can stand in view of the language and the purpose
of the Fourteenth Amendment, and our construction of that Amendment,
we believe, comports more nearly than Perez with the principles of liberty
and equal justice to all that the entire Fourteenth Amendment was adopted
to guarantee. Citizenship is no light trifle to be jeopardized any moment
Congress decides to do so under the name of one of its general or implied
grants of power. In some instances, loss of citizenship can mean that a man
is left without the protection of citizenship in any country in the world — as
a man without a country. Citizenship in this Nation is a part of a
cooperative affair. Its citizenry is the country and the country is its citi-
zenry. The very nature of our free government makes it completely incon-
gruous to have a rule of law under which a group of citizens temporarily in
office can deprive another group of citizens of their citizenship. We hold
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that the Fourteenth Amendment was designed to, and does, protect every
citizen of this Nation against a congressional forcible destruction of his
citizenship, whatever his creed, color, or race. Our holding does no more
than to give to this citizen that which is his own, a constitutional right to
remain a citizen in a free country unless he voluntarily relinquishes that
citizenship.

Perez v. Brownell is overruled. The judgment is reversed.
[The dissenting opinion of Justice Harlan, joined by Justices Clark, Stew-

art, and White, has been omitted.]

N O T E S A N D Q U E S T I O N S

1. Why does Congress not have plenary power to pass legislation that
would revoke citizenship under these circumstances?

2. Note the Court’s reliance on Wong Kim Ark in this context. Is it
surprising?

3. The Afroyim decision stated that no one with U.S. citizenship could be
involuntarily deprived of that citizenship. Nevertheless, the Court dis-
tinguished a 1971 case, Rogers v. Bellei, 401 U.S. 815 (1971), holding that
individuals who had acquired citizenship via jus sanguinis, through birth
outside the United States to an American parent or parents, could still
risk loss of citizenship in various ways, since their citizenship (unlike
Afroyim’s citizenship) was the result of federal statutes rather than the
Citizenship Clause. The statutory provision whereby Bellei lost his cit-
izenship — a U.S. residency requirement that he had failed to satisfy in
his youth — was repealed by Congress in 1978; the foreign voting
provision, already without effect since Afroyim, was repealed at the
same time.

4. Although Afroyim appeared to rule out any involuntary revocation of a
person’s citizenship, the government continued for the most part to
pursue loss-of-citizenship cases when the person had acted in a way
believed to imply an intent to give up citizenship — especially when
the individual had become a naturalized citizen of another country. In
a 1980 case, however — Vance v. Terrazas, 444 U.S. 252 (1980) — the
Supreme Court ruled that intent to relinquish citizenship needed to be
proved by itself, and not simply inferred from an individual’s having
voluntarily performed an action designated by Congress as being
incompatible with an intent to keep one’s citizenship.

5. The concept of dual citizenship, which previously had been strongly
opposed by the U.S. government, has become more accepted in the
years since Afroyim. In 1980, the administration of President Jimmy Car-
ter concluded that the Bancroft Treaties — a series of bilateral
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agreements, formulated between 1868 and 1937, which provided for
automatic loss of citizenship upon foreign naturalization of a U.S. citi-
zen — were no longer enforceable, due in part to Afroyim, and gave
notice terminating these treaties. In 1990, the State Department adopted
new guidelines for evaluating potential loss-of-citizenship cases, under
which the government now assumes in almost all situations that Amer-
icans do not in fact intend to give up their citizenship unless they explic-
itly indicate to U.S. officials that this is their intention. So since Afroyim, it
is now virtually impossible to lose American citizenship without for-
mally and expressly renouncing it.
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